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NA INCE the former Volumes of Mr. 
Serjeant Salkeld s Reports were pub- 
liſhed with the Approbation of the moſt 
eminent Profeſſors of the Law, it. may 
not be improper to inform the Reader, 
that the mo Caſes were undoubted- 
ty collected by the ſame Hand. *' _ 
This awill be very evident to thoſe who 
read and compare them with the former, 
becauſe the ſame Judgment and Perſpi- 
cuity runs through the Whole; and at an 
ee Proof, that theſe Caſes are 
Genuine, the Original Manuſcript, from 
whence they were tranſcribed, written by 
the Author s own Hand, ir now in the 
Poſſeſſion of the Editors, and may be ſeen 
by any Perſon, that deſires it. 
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+. This Folume contains more than Four 
hundred and furty Caſes, and altbho the 
Names of ſome of them have been already 

printed, yet they are only the Names, and 

not the Matter, fince the Arguments both 
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E the Bench and at the Bar are genergl- 
new; and in all of them ſome new 
te is added, which renders this 
Collection a proper Supplement to thoſe 
that have been already printed. 
_ There are likewiſe ſome Caſes abridged 
in the following Collection, which may be 
found more at Large in the Cotemporary 


TAS but even theſe may be of ſome 
oper 


Uſe, becauſe they are placed under} 
It lee, in Imitation of Rolle's Abridg- 
ment; and it may reaſonably he preſu- 
med, that the learned Serjeant would not 
have abridged any Caſes but thoſe that. 
were ſuitable to ſuch Titles, and very 


* 


well worthy of Obſervatio m. 

And ſince Orders made by Juſtices of 
Peace, concerning the Removal and Set- 
tlement of the Poor, have of late made a 
conſiderable Title in the Law, and fince 
it appears hy the Author s former Re- 
ports, that he took particular. Care to 
State the Reſolutions of the Judges in ſuch 
Caſes, the Reader will find in this Ho- 
lume ſeveral Judgment in Caſes. of that 
Nature, and thoſe digeſted under proper 
Titles, which were never het printed in 
any "Book of Reports whatſagver. 
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20 Ae, Mich. + Anne: b 


909 i 33-4: 439 
2 Adminitiratoz-baought an ation ol Debt on 4 Bond, Mater n 

the Defendant pleaded in Abatement, that adminiftra: — be 

tion was granted to another, and upon a Demurrer — 
was inſiſted; that cha this is Matter in Bar, pet 

it might be pleaded in Abatement z foz ſo it ts in the Cate ot 

Outlawry and Property, which may be pleaded either in Bar 

02 in Abatement : But per Holt, Ch. Juſt. it was ruled, that 

the Defendant ſhould anſwer Wer, fo2 Batter in Bar muſt not 

be pleaded in — | 


a 4 Mi %* 


Kemp « verſus Andrews. Mich. 2 Will. III. B. R. 
Rot. 289. 


N Trover and Converſion, the Plaintiff declare that * Ler. 290. 
together with A. and B. both nom dead, and whom he lur⸗ Nor ial i 
-vived, being poſleſſed ok a Ship and Soods loſt them, and that Bar, bur 
the Defendant found: and converted them to his ou Uſe, who fear — 5 
pleaded in Bar to the Aﬀfon, that the ſald A. and B. made their Nel 
Mills in CUriting; and theteby appointed feveral” Erecutors ang 
died, and they in their Lifetime, together with the Plainitiff; were 
. poſſeſſed ot this Ship and Soods as Merchants, and that there 
is no Sarvivorſhip between Merchants, und ſo conciunes in Bar 
and upon Demurter ta this Plea it was adjudged 4lt in r, 

built it had deen a good Plena in Abatement. tt $50 10 
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ABILITY and DISABILITY. 


PS 3, | 1 bÞ . 
2 Ni: us f a 75 3 1. 
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Fm 1 - Anonymas Mich 2 Anna. ht 1 
A Woman N TUoman was appointed by the Juſtices to 1 W. 
an bags by Notk a Mozt-houſe at Chelmsford, and M2. Parker moved 


her ſelf or to quaſh the Onder, becauſe it was in the Nature of an Houle of 
by Depury. Correction, and ſo the Office was not ſuitable to her Ser: 
But per Powell and the reſt, abſente Holt Ch. Juſt. tis a good 
Appointment, and ſhe may be capable ot executing the Office ei⸗ 
_ ther by her ſelf o2 Deputy, as the Ladp Broughton did, 2 
KE Keeper of the 8 — at 9 | 
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ACCEPTANCE, 


7. 
5 
Where the“) 


n \ Djuvged, that where a Wan 1s entitled to a Thing in 
Thing in I. Grols, he is not bound to accept it by Parcels; as koꝛ | 
ay Jnſtance, if 'A. be bound to deliver a Tun of Wine to B. and — 


to accept it tenders Part ok it, B. is not bound to eee it. rn 
N. Parcels. th Ig 


S0 where the Lefſo2 Aiſtrains for kent! in arrear, and the Leſte 
bound to ac- tenden Part ok it, the Lefſd2 is not bound to accept it; but if he di- 
NY train for Arrears due at ſeveral Days, on/whichit-oughtto be paid, 
„ and theLefſee tenders the Arrears due on ſuch a Dap, the 0928 is 
14 bound to accept it. The Cale is the lame ik the Lelloz bri 

Action of Debt inſtead of diftraining:fd2 the Rent due on ſeveral 
"Days, but if there is nd Tender wh any Part, and the Lefloz get 
Judgment koz the TWhole,'tfs now become an entire Duty, and ik 
pon Exetution Red dur the <Leflee tenders any Part of it, the 

Leſſee is not bound to accept. 


Tibet Is. not 


In Detinue So in Detinue fo? divers Parcels of Goods, if the Plaintiff 
che Plainiff get Judgment fo2 the CUhole, and after Execution taken fozth 
efendant tenders ſome Part to the Plaintiff, he is not 


to accept the 
Part bound to acc ept it. 


5 Leaſe 


83 4 


5 


Leaſe fo2 Years, rendzing Rent, Pꝛoviſo to be fozfeited ff No Entry 
the Leſſee altened oz aſſigned to another; the Leſſee aliened, and for « Fortet- 


the Executoz of the Alienee paid the Rent to the Leſſoz, and 3 


tho' it was not alledged, that he did know the Leaſe was * a- of the Rent. 
liened, (viz.) by Alignment to another, but only that he (the Lef- 5 er. 
ſoz) knowing the other to be the Executoz of the Aſlignee, had ca. 
accepted the Rent of him ; it was adjudged he ſhould not enter Cro. Eliza. 
fo2 a Foxfeiture againſt his own 7 Acceptance, foy it ſhall be in- 353... 456. 
tended he had Notice: of the Aſſignment, if the contrary doth s. C. 
not appear. See Whitchcot's Caſe. Ham zan! 


— — 


Acceptance. 


n 4 — 4 . * 


anne 4 / Cro. Eliz. 
So if the Leſſee covenant fo2 him and his Aſſigns to repair, 7 Cro.398. 


the Allignee of the Leſſee by his accepting ſuch Alignment ts li⸗ Noll. Rep. 


able, fo2 this is a Covenant which tuns with the Land. ON 


The Husband and ite made a. Leaſe of the Lands of the Mike, Drs 195. 
then the Þusband died, and the Aike married again, and this ſe. *** #77 
cond husband accepted the Rent. Adjudg ed, that by luch Accept- 
ance he had affirmed the Leaſe, even quoad the Mike her (elf, 
becouſe ſhe had reſigned her Eleſkton ta her ſecond pusband, and 
he by his Acceptance of the Rent had affirmed the Leaſe. 


X Leaſe to W. R. for Like, rendzing Rent at Michaelmas, with Inſt, 211. 


a Clauſe of Re-entry foꝛ Mon payment, the Rent was in Arrear, * <> *©*: 
and afterwards the Leſſoz brought an Acton koz the Rent, Ad. 

judged, that notwithſtanding this Afton he (the Leſſoz) might 

ſtill enter fo2 a Breach: of the Condition, fo2 the Action fo? the 

Rent did not affirm the Leaſe, becauſe it ſhall be intended to be 

bzought as fo2 a Duty due upon the Contrack; but if he had di- 
{trained fo2 the Rent not being paid on the Dap, then he can 

never afterwards enter koz a Beach of the Condition, becauſe 

the Diſtreſs affirms the Continuance of the Leaſe. n 


A Gift was made to the Þugband and Mike, and to the Peirg 3 Reb. 64. 


of their Bodies, they akterwards made a Leaſe of the Lands, _— of 


reſerving Rent on ſuch a Day, with a Clauſe of Re-entry, then *be Rent is 


the Þugband died, and the Rent being in Arrear the Jue in Tail a een, 


2 Bulſt. 151. 


; of the 
accepted it. Adjudged, that this was no Afﬀfirmance of the Leaſe Leaſe. 2 | 


as to himſelf, becauſe the Rent was not due to him whilſt his 


Mother was living ; but it had been otherwiſe, if he had accepted 
it after her Death. - | 79 


Adjudged, That an Acceptance of a collateral Thing is no Acceptance 
Bar to a Title of Freehold, and that an Acceptance of Rent of Rentafter 
after the Day of Payment will not bar a Right of Entry veſt Per wel u 
ed by Non payment, becauſe the Rent being a Duty, and owing, Bar to a 

q B 2 the 5 


— 


— any 
———— — ů m PK —— 


— 
— —— — 


— 
— = — 


4 ene 
the Party might well accept it ; but tis otherwiſe after a Diſtreſs 
taken, oz ik the Rent is accepted at another Day OE, fo2 


this affirms the C ontinuance of the Leaſe, 


Anonymus. 


arms; | Eaſe fod; Pears upon Condition to be void, if the Leſſee al⸗ 
= Lene will ſigns over the Term; he afterwards: made an Alignment, 
Leaſe good. and the Leſſoꝛ knowing it accepted the Rent. Adjudged, this 

| will not make the Leale good, becauſe it was — void be⸗ 


koze the nee. 
Smith K es Arnold. 


* Cap. 34. be E Statute * 32 H. 8: enables a Guantee of a Reverfion 
Moc api ta enter fo2 a Condition b2oken, and to being an Aion of 
Covenants Covenant, &c. The Caſe was, Leſſee fo2 Lite covenants foz 

lrg run himſelf, his Executozs and Adminiſtratozs, to + build an-Dut- 

Land“ bouſe on the Lands of the Leſſo2; and afterwards the Leſſee fo2 

+1 Salk. 199. Life aſſigns: his Eſtate to T. S The Queſtion was, whether ſuch 
Allgnee might be charged in an Aﬀton of Covenant, if the Dut- 

houſe was not built ? Jt was inſiſted, that he could not, becauſe 

the AMgno2' had cobenanted only fo; himſelf, bis Executors and 

Adminiſtrators, leaving out the Wow Aſlignes, which is very 

Gee gn true: Vut adjudged, that the Aſſignee by the“ Acceptance of 

Ke, 2, the Poſſeſſion of the Lands, had made himſelf ſubject to ail the Co- 

oor 399, Vvenants: which run with the Land, ok which Repairing is one, 
Building is another, and to ſuch he is bound without being 


named by that ſpecial Moꝛd Aſügnes, it not to any collaterat 
_ Covenants. . | : 


Wallis ve Wood. 


Nu eie gp Eaſe ; fox Pears was made to T. S. rendzing Rent, which be- 
ing in Arrear the Leſſee died Jnteſtate, and Adminiſfration 


came due, - 


paneling an was granted to the Defendant, againſt whom an Action of Debt 
zeinftan Ad. was bꝛought fo2 the Rent, who pleaded, that the Inteſtate had 
miniſtrator. uſſigned the Term, and that after ſuch Alignment the Leflo? had 
accepted Rent of the Aſſignee. The Parties were at Iſſue upon 

the Acceptance of the Rent, and the Plaintiff had a Clerdick; but 

. becauſe Part of the Rent became due, pending he ation, the 


Piaintift could never get e 


Parker 


tt that had been pleaded, the Plaintiff ſhould im have Judgment, 
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* 393 % Pagker verſus Webb. 


HE Cafe was, the Leffo? being ſefſed in Fee, fiat a Leaſe r 
of the Lands jfo2 Years to the Defendant, rendung Rent may _ 
at Michaelmas and Lady-Day, in which Leaſe the Defendant Covenant «f- 
tovenanted to pay the Rent, Nc. afterwards the Leffoz granted er e 4c. 
the Reverſion to the Platntif, to which Gzant the Defendant at- © Term. 
toned, and an Aﬀton of Covenant being bought agatuſt him foz 
Non-payment of Rent, he pleaded, that he had afſignedhis Term 
to D. D. befoze the G2ant of the Reverſtor made to the Plaintiff, 
and upon a Demurrer to this Plea, per Holt Ch. Juſt. tis ill; foz 

he dught to have ſet kozth, that the Plaintiff had accepted Rent 700 
from the Aſſignee, oz that he had Notice of the Aſſignment ; but 


becaiiſe he, being Gzantee of the Reverſion,” may matitatn this 
Action againft the Leſſee, even after the Aſigtiment of the Term, 
and tho he had accepted the Rent after tuch AMgnametnit ; and 
_ this he might do upon the expzeſs Covenant. of the Leſſee to wy 
= hey! ae a Covenant * tuns oy, "Rk Land. | he 
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A that a Scire Facias, 02 any CUrit to which the De. 6 Rep. 
fendant may plead, is an Action, az by which a Plaintiff E.. Cat: 
may recover. 

Jn Perſonal Actions, if the Plaintiff is barred, as in an Ac- 
tion of Debt 02 Accompt, he can never bing the ſame Action a- 
gain. no? hath he any Remedy but by Crit of * 02 Attaint- 
ing the Jury. 

But in Real Actions, if the Plaintiff is barred he may reſo2t to 
a higher Remedy; as if he is barred in an Aſſiſe he may bzing a 
Mortanceſtor ; if in a Formedon fn Deſcender, he may bung a 
Formedon in Reverter 02 Remainder. 

It a Yan recover in Treſpaſs he ſhall not afterwards have May- 4 Rep. 43. 
hem, ko tis to get the ſame Recompence again; but he may 1g. F. 
have an Appeal of Robbery, becauſe the Judgment is not foz Hudſon's 
Damages, but agatnſt the Life of the Defendant. 


Where 


* _— 
* A, Tg ww lect ey, 


6 Action in General. 


—_— 


1 Cro. . (here two are bound jointly and ſeverally in a Bond, and 
Yelv. 67- the Obligee gets Judgment againſt one and takes him in Exe- 
cution, pet he may pꝛoceed againſt the other, becauſe the Debt is 
not paid o2 ſatisfied. 
And ſo he map, if the Sheriff ſuffer him, whom he had in Exe⸗ 
 Cutton, to Eſcape. Ry 144 10 

Dne pzomiſes to pay W. R. 40 l. (viz.) 101. on ſuch. a - Day, 
And ſoon till all is pafd; an Action lies upon the firſt- Failure of 

Payment. - 5 | 77 to 

Do 'tis in“ Covenant, and ſo tis in a Recognizance. .. 

* Cro. Eliz. But ff a Bond of 401. is given conditioned to pay / viz. ) 
118. 101. on ſuch a Day and ſo on, Debt will not lie till the laſt 


1 Cro. 241. 
1 Inſt, 292. ap by 


Owen 44. But if the Bond is to pay 201. on ſuch. a Day, and 20 1. on 
5 916 ſuch a Day, there Debt will lie upon the firſt Failure; therefoze 
: daun+337- there is a Difference where a Bond is to pay 40 l. (viz.) 101. on 
ſuch a Day, and ſo on, and where tis to pay 20 1. on ſuch a 
Dap, and 20 1. moze on ſuch a Day, becauſe in the Caſe. of the 
videlicet, tha the Duty is intire, the videlicet divides the Par⸗ 
ay RE 15 | 
But where a Man is bound in a Bond to pay 100 l. (viz.) 
50 J. on ſuch a Day, and 501. on ſuch a Day, E ebt lies upon 
the firſt Faflure, becauſe the Condition is bzoken. 
Cro. Eliz. here it appears upon the Reco, that the Action is bought 
68, 110. hekoze the Cauſe of Action ariſes, either in the Declaration oz 
in the Uerdi#, oz otherwiſe by the Platntiff's own Shewing, he 
ſhall never recover; but where it is a Matter alledged by the 
Defendant, but not inſiſted on, ſo that Jſſue is taken upon 
another Point, and the Truth of the Fact alledged doth 
not appear, there the Plafutiff ſhall have Judgment, if he re⸗ 
cover, 


— — 5 | * - . I 8 — * ” 
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\ Djudged, that the King wy 10 0 Pilvilege in an action ut 
tam pro Domino Rege, &c. and that the. Pyoſecuto2 may 
pay a Tales without the Conſent of the Atfoxttey General, and 
he may be Monſuit. 
Et per Holt, Ch. Juſf. There a certain Penalty is given by | 
a Statute to the Party grieved he needs not join) the Ring, _ 
by 9 „ e ny fo2 = iu; ge 1 
u yaa £07 ndiäing a Yan in a Foreign Country; it Nad. Ent. 

ließ koz a + . 11 he Ring ! udiced 433 
ue tes's wi 1 . 8 of © ths teh "Wig wy 1515 WEE 
| es fl e 1 en Capias - 
Brom eſcape; oz againſt the Refriler; if he 11 ih cx oa my 


Cons 45 175 2 3 3617 

kaintiff is not bound to being it in Tam quam, & 
Bebt alone in dis own Käme. kt hot, white Caſes, en 
the Anion is in the Tam quam, the Party all Have all the 1 85 1 Roll. Rep. 
8 but in ſome Caſes, as upon the 0 150 ue won 78. 

Cry, and the 19 2 7 foz not appearing mes. | 
terbed with a Subpœna, the Party maß eit Ca 
if he bung Debt, he miſt ſue without the wag Ive © 

not due to him, but to the Party gtteved ; büt it Ve itng a un 5 
— New the the; he =_ ſue — quam, fo2 the action is 

unded on ort on Lum 8 Wy 
og ned per cs Ch. * * * Ir * 


U. * 4 bop v7 167 THIN 


* . 5 
. The PINE N was 1295 b Gurt 1 wid. IM 49 
af 382. That all Clerlts of the Affe 77 at | 8 71 do in © ks off 
the P 172 l Popular Adienr and Informations Dt ka Laa e ge 
itito the ive Offices from whence they Iflüt, and to 1.858 turn the Pe- 
thetr Foes for the returfiing thereof at the Trial from the” Party, rear A 
for whom the Verdict ſhall be given, aud thit the Maſters of the tions. 
reſpective ( "to whom 27 fai + is ball be feturned by 
the Clerks of Kitiſe ſhall ſend a Note nto the Exchequer tothe 
Qlerks N the Ectreats, that the TM of bs e Counties 
. U e W. ith the ſme. 
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Add. 155. ration, ko: an' (poſſible Time is no; Time, and in ſuch. Ca 
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"Rogers EY Reanby.. ach. 2 Pe 


The Efloin- ÞP Exctment, „ the Demile was laid on the 20th Da 3080 Gabber 
De! 8 upon Mot gülte pleaded, the Plaintiff had a Uerdict, and it mag 


the Demiſe MOVED in Arreſt. of Judgment, That the“ Efloin-day, which in 


vas laid, and the Law is . accounted the firſt 22 of the Term, was on the 


rana, 4e lame 20th Day, of, October, on which. ide Demiſe was lat and 

ſo this Ejeftmant was bzoyght by the Plaintiff. befoze he ; 

WY - Cauſe of Aition,; but this Dbjection was not allowed, koz per 5 

riam, the Attan and the Wrong map be upon one and the ſame 

* and this being by.Oziginal may be ſued out after the Cam⸗ 

An ok. the TS and returned, eſpectally in ſa long a 

Term as Michaelmas Term is; but admitting it to be a Slip, 
10 tene en Ws taken de of it upon! 1 


it, #7} 703 1 9116 1 14 


- Blackhall N verſks "Evans. Mich. 3 Georgit, 


Ct — 


Mattern laid 1 aſſault and Battery, upon Not guilty pleaded the Plaintiff 


* 


to be done had a Uerdicks it was objetted in Arreſt of Judgment, That the 


fe Battery was .laid. to be committed on .a Dap f not come when 


Lev. 299 the Qerdict. was given; but this Objeckion was diſallowed, be- 


\ : cauſe, it being impoſlible it ſhould be committed. after the Uervift 
was given, tis as it no Time at all had been lald in the-Decla- 


* . tan never be intended that the Jury, gabe Damages foz..a 
170 ich was not then done 2, 'Tis true, ik the Platntiff 

j Eine af after, the Action and before the Verdict, the 

5 es 2 be intended to be 1 fo2. the Battery? 

3 done, hat is, at the Time ok the Ackion brought; bit that 


55, 1e. ad. Ought not to be, F becauſe at that Time * Plaintiff had no 
Raym. 463. Caule of Action. | 


Smith 


þ ry 4% of * 
PS ** "nia * , 3 th 
Shun — — 


Actions on the Caſe. 


” "7 ä * 


Smith verſus Weſthal. 


BY the Statute ok Frauds, &c. tis enacted, That no Action 29 Car: 2 
D ſhall be brought upon any Agreement, which is not to be per- * 3- Par. 
formed within a Year after-the making thereof, unleſs there be a Where a 
Memorandum of the Agreement in Writing, and ſigned by him * 
who is to be charged therewith. An Agreement was made, that Writing 15 
in Conſideration of 5 1. paid by the Plaintiff to the Defendant, he nor neceſſa- 
(the Defendant) pꝛomiſed to pay the Plaintiff 101. upon his Day 1 
of Marriage, which happened about 9 Pears after this Agreement; — 
and now an Ag ion being bz9ught upon this Pꝛomile, it was ad. Dame. 
judged, that a Memorandum in Writing was not neceſſary in 

this Caſe, becauſe the Marriage might have happened within a Pear 

_ after the Agreement made. | ye" 


Sawen verſus Hulbert. 


N Trover the Plaintiff had a Uerdict, and it was moved in Ars 10 Trover, 

reſt of Judgment, that the Declararion was ll; becauſe the e beclge- 
Converſion was laid on. a Day certain in Michaelmas Term, and neral, as of 
the Declaration was General as of that very Term without a 1 
Day certain; as Memorandum, that on ſuch a Day, and therefoze mec 
it muſt relate to the firſt Day of that Term, and ik ſo, then this fon was laid 
Action was bzought befoze the Plaintiff had any Cauſe of Aﬀion, any = 
becauſe it was bzought as the firſt Day of the Term, and the Con- Term, and 
verſion, which ts the Foundation of the Aﬀton, was laid in the yet good. 
Declaration to be after the Term began. But per Holt, Ch. 
Juſt, 'Tis well enough, ik the Bill was filed after the Cauſe of 
Ackion accrued, fox there was no Ackion depending till that very 


Time, and the filing the Bill was on a Dap certain. 


>. 


| For Malefeaſance,  Misfeaſance and 


Negligence. 
_  Keeble verſus Hickeringhall, 


8 8 E, &c. in which the Plaintiff declared, that he was pol; cate lie, 
ſefſed of a Decoy Pond frequented. with Ducks, ak which he, where the 
made great Gains, and that the Defendant knowing and malitiouſ- Page 
ly intending to depzive him (the Plaintiff) ot the Ale and Bene- kithout any 
fit of his ſaid Decoy Pond, did on ſuch a Day and Place, at one *roperty- 
Time, diſcharge and ſhoot of a and at another CI 4 

\ | — 2 uns, 


= Actions on the Cate. 


Guns, to fright away his Ducks, &c. upon Not guilty pleaded 
the Plaintiff had a Gerdict; twas objected in Arreſt of Judgment, 
That the Defendant ſtood on his own Gzotimnd, and ſo could not 
be guilty of a Treſpaſs in the Cloſe of the Plaintiff; beſides, the 
Declatatton is ill; fo2 the Plaintiff did not ſet foxth, how many 
Ducks were krighted away, oz if he had, it had been ill, becauſe 
being Mild⸗Ducks, he had no Pꝛoperty in them. Holt, Ch. Juſt. 
A Decoy Pond is a Kind of Trade, and of great P2ofir to the 
Owner, and by the ſame Reaſon that an Aion will lie fo2 ma- 
 Hicions Words ſpoken by one Tradeſman of another, it will lie 
fo2 a malitions AR done by one to another, fo2 in both Caſes tis 
prejudicial to the Plaintiff. It one Man keeps a School in ſuch 
a Place, another may do ſo likewiſe in the ſame Place, tho' he 
dꝛzaw away the Scholars from the other School, tis true, this is 
damnum, but tis abſque injuria ; but he muſt not ſhoot Guns at 
the Scholars of the other School, to fright them from coming 
there any moze. And as to the other Dbjefion, the Plaintiff needs 
not ſhew how many Ducks were frighted, becaule tis impoſſible 
fo2 him to do it, and tho thep were Wild, pet they were fluminez 
volucres, and in the Plaintiff's Decoy Pond, and ſo in his Poſſeſſion, 
which is fuffictent, without chewing that he had any Property in them. 


Wheeler wer ſin Baker. Mich. 8 Cuilielmi. 


Where the J Eſſee ok an Houſe for 3 Years, Aſſigns it to W. R. fo: ; Years 
gt oe by Parol; the Hotſe was afterwards burnt, and the Aſſignor 
by Parol,the Hought an Action on the Caſe againſt the Aſſignee foz Damages. 
Afignor Adjudged that it would not lie, becauſe he had no Reſiduary In- 
canno: "®"* tereſt in the Houle, neither is he liable over to the firſt Leſſaz, be- 
becauſe he Cauſe the Alignment was lawful : The Cale had been the ſame, ik 
hath no Re: he (the Plaintiff) had demiſed to W. R. fo2 5 Pears, fo2 this 
tere, would only have amounted to an Aſſignment of his Term, ſo 
that he gains no Reverſion by it; tis true, it had been other- 

wiſe, if the Leaſe had been by Indenture oz Eſtoppel; but if the 

Leſſee had afſigned fo2 two Years, he might have an Action againſt 

W. R. the Aſſignee, becauſe there was a Ueverſion in him (the 

Leſſee) and in ſuch Caſe tis always neceſſary fo2 him to declare, 

that he had an Intereſt adtunc ventur' (viz.) when the Houſe was 

burnt. But this Action is now taken away by theStatute* 6 Annz, 

* 6 Anne by which tis enacted, That no Action ſhall be maintained againſt 
cap.31- any one in whole Houſe or Chamber any Fire ſhall accidentally 
begin; and if any Action ſhall be brought, the Defendant may 

 _ plead the General Iſſue, and give this Act in Evidence, and if the 

. Plaintiff be Nonſuit, diſcontinue, or a' Verdid be againct him, the 
Defendant ſhall have treble Coſts. Proviſo, that nothing therein 

ſhall make void any Agreement between Landlord and Tenant. 

MeL. 4, 3 „ £1 This 


% 


EE A Re ef LS 
Actions on the Cale. IT 
This Act was only Tempozary fo2 3 Pears ; but by another Sta- | 


tute Anno“ 10 Annæ, this Clauſe was made Perpetual. * 10 Anne, 
ALS 7 1 | | cap. 14. 


— 


Coggs verſus Bernard. Trin. 2 Anne. 2 Salk. 733. 
5 ne 5 5 the Pleadings. | 33. 
8 Salk: 26, 


Nan action on the Caſe againſt the Defendant, fo2 his Negligence 1 
I fn perfozming what he had undertaken to do; there was a Ger- aging 
dict fo2 the Plaintiff, and it being objened in Arreſt of Judgment, the Defen- 
That in this Caſe there was no Conſideration to entitle the {57% ene 
Plaintiff to an Action, fo2 the Defendant was to have no Reward; « Thing «- 
and it did not appear, that he was a Common Carrier or Porter, grace ons 
ſo that by Cuſfom o2 Uſage he might lawfully claim a Reward. — 00 "age 
Holt, Ch. Juſt. in arguing this Batter, declared, That if the 'q- 
greement had been only Executozy (i. e.) if the Defendant had al⸗ 
ſumed to take up the Þogſhead of B2andy out of one Cellar, and 
lay it down in another (which was this Caſe) and had not done it, 
this Action would not have laid againft him, like the Cale in i « 
H. 4. 33. when the Action was bzought againſt the Defendant, up- 
on a Pꝛomiſe to build an Houſe foz the Plaintiff, by fuch a Day, 
which he had not done; if was held, that the Ackton would not lie, 
fo? the Reaſon befoze mentioned; but that differs-from the pztn- 
cipal Caſe, becauſe the Defendant had adually entred upon the 
JPerfomance of the Thing which he had pꝛomiſed to per koꝛm, and 

the Plaintiff relping on the Defendant's Pꝛomiſe, had truſted 
him to do it, who by his Megligence had deceived him, and tis 
the Deceipt. which is the Gꝛound of this Action ; tis true, the 
Defendant was not bound to enter upon this Truſt, but if; he 
doth, he mut take Care that the Plaintiff be not damniſied by 
his Meglect. He admitted, That there was a contrary Reſolu- | 
tian * in Lelv. (viz.) That if W. R. deliver Goods to L. R. and * Yelv. 128. 
in Conſideration thereof he p2omiſe to redeliver them, pet no wt 
Aﬀton will lie againſt him, if he doth not redeliver them; which g 
Reſolution is nat Law. That in + 2 Cro. it was otherwiſe te⸗ 2 Cro. 66). 
ſolved (viz.) where Money was delivered to one to pay over to 
another fine mora. Adjudged, That an Action would lie againſt 
the Defendant, ik He did not pay it over; fo2 tho' he had no Be- 
nefit by this Undertaking, pet, if he take the Truſt upon him, he 
is bound to perfom it. See 3 kl. 6. 36. Owen 144, Keilw,, 
160. He likewile heid, That where a Man carrying Goods is ak 
a publick Emplopment ; as a Carrier, Wharfinger, Hoy- man, 2 
Maſter of a Ship, he muſt anſwer all Events, excepting only 
the Acts of God, and the Enemies of the King, and that this is 
a Politick Eſtabliſhment, fo2 the Safety of all Perſons con- 
cerned, and whoſe Affairs neceflitate them to intruſt ſuch Carriers; 


fo2 by this Means all pzivate Combinations between them and 
| 9 NE High- 
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Se ͤ y 


Guns, to fright away his Ducks, &c. upon Not guilty pleaden 
the Plaintiff had a Gerdi; twas objected in Arreſt of Judgment, 
That the Defendant ſtood on his own Gzotind, and ſo could not 


be guilty of a Treſpaſs in the Cloſe of the Plaintiff; beſides, the 


Declatatfon is ill; fo2 the Plaintiff did not ſet fozth, how man 

Ducks were krighted away, oz if he had, it had been ill, becauſe 
being WMild⸗Ducks, he had no Pzoperty in them. Holt, Ch. Juſt. 
A Decoy Pond is a Kfnd of Trade, and of great Pꝛoũt to the 
Owner, and by the ſanie Reaſon that an Aion will lie fo2 ma- 
licious Words ſpoken by one Tradeſman of another, it will lie 


 fo2 a malitions Act done by one to another, ko; in both Caſes tis 


| Where the 
whale Ge 
was aligned. 

F oß the 


by Par 
Aſſignor 


an Actian, 

becauſe he 
hath no Re- 
ſiduary In- 
tereſt. 


* 6 Anne 
cap. 31. 


pꝛejudicial to the Plaintiff. Jf one Man keeps a School in ſuch 
a Place, another may do ſo likewiſe in the ſame Place, tho' he 
d2zaty away the Scholars from the other School, tis true, this is 
damnum, but tis abſque injuria ; but he muſt not ſhoot Guns at 
the Scholars of the othcr School, to fright them from coming 
there any moze. And as to the other Dbjefion, the Plaintiff needs 
not ſhew how many Ducks were frighted, becauſe tis impoſſible 
fo2 him to do it, and tho thep were Wild, yet they were fluminez 
voJucres, and in the Plaintiff's Decoy Pond, and ſo in his Poſſeſſion, 
which is ſuffictent, without chewing that he had any Property in them. 


Wheeler verſus Baker. Mich. 8 Guilielmi. 


[ Eſſee of an Houſe for 3 Years, Aſſigns it to W. R. foz 3 Years 
by Parol; the Houſe was afterwards burnt, and the Aſſignor 
b20ught an Action on the Caſe againſt the Aſignee foz Damages. 


Adjudged that it would not lie, becauſe he had no Reſiduary In- 


cannot have 


tereſt in the Houſe, neither is he liable over to the firſt Leſſoz, be- 
cauſe the Aſſignment was lawful 2 The Caſe had been the ſame, if 
he (the Plaintiff) had demiſed to W. R. fo2 5 Pears, fo? this 
would only have amotinted to an Aſſignment of his Term, ſo 
that he gains no Reverſion by it; tis true, it had been other- 
wiſe, if the Leaſe had been by Indenture oz Eſtoppel; but if the 
Leſſee hav afligned fo2 two Years, he might have an Aﬀton againſt 
W. R. the Aſſignee, becauſe there was a Ueverſion in him (the 
Leſſee) and in ſuch Cale tis always neceſſary fo2 him to declare, 
that he had an Jntereſt adtunc ventur' (viz.) when the Houſe was 
burnt. But this Action is now taken away by theStatute * 6 Annæ, 
by which tis enacted, That no Actlon ſhall be maintained againſt 
any one in whoſe Houſe or Chamber any Fire ſhall accidentally 


begin; and if-any Action ſhall be brought, the Defendant may 
plead the General Iſſue, and give this Act in Evidence, and if the 


- Plaintiff be Nouſuit, diſcontinue, or a' Verdi be again@ him, the 
Defendant ſhall have treble Coſts, Proviſo, that nothing therein 


ſhall make void any Agreement between Landlord and Tenant. 


» 
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This Act was only Tempozary fo2 3 Pears ; but by another Sta- 
tute Anno“ 10 Annæ, this Clauſe was made Perpetual. * 10 Anne, 
| 14 | | 4 | Cap. 14. 


Coggs verſus Bernaged. Trin. 2 Anne. 2 Salk. 8 
| _ . the Pleadings. | 725 | 


N an action on the Caſe againſt the Defendant, fozhis Negligence 75% 25 

in perfozming what he had undertaken to do; there was a Ger- gain 

dict fo2 the Plaintiff, and it being objened in Arreſt of Judgment, the Defen- 
That in this Caſe there was no Conſideration to entitle the bann bers 
Plaintiff to an Action, fo2 the Defendant was to have no Reward; « Thing a- 
and it did not appear, that he was a Common Carrier or Porter, 2 _ 
ſo that by Cuſtom o2 Uſage he might lawfully claim a Reward. — 8 
Holt, Ch. Juſt. in arguing this Matter, declared, That if the 'q- 
greement had been only Executozp (i. e.) if the Defendant had al⸗ 

ſumed to take up the Þogſhead of Bꝛandy out of one Cellar, and 
lap it down in another (which was this Caſe) and had not done it, 

this Action would not have laid againſt him, like the Cale in i « 

H. 4. 33. when the Action was bꝛought againſt the Dekendant, up- 

on a P2omiſe to build an Houſe foz the Plaintiff, by ſuch a Day, 

which he had not done; it was held, that the Action would not lie, 

fo? the Reaſon befoze mentioned; but that differs-from the pztn- 

cipal Caſe, becauſe the Dekendant had atually entred upon the 
Perfozmance of the Thing which he had pꝛomiſed ta per koꝛm, and 

the Plaintiff relying on the Defendant's Pꝛomiſe, had truſted 

him to do it, who by his Negligence had deceived him, and tis 

the Deceipt which is the Gꝛound of this Action ; tis true, the 
Dekendant was not bound to enter upon this Truſt, but if; he 

doth, he mut tale Care that the Plaintiff be not damniſied by 

his Neglect. Pe admitted, That there was a contrary Reſolu- 8 
tian * in velv. (viz.) That if W. R. deliver Goods to L. R. and velv. 128. 
in Conſideration thereof he pꝛomiſe to redeliver them, pet no . 
Acton will lie againſt him, if he doth not redeliver them; which | 
Reſolution is nat Law. That in + 2 Cro. it was otherwiſe re: + 2 Cro. 66). 
ſolved (viz.) where WYoney was delivered to one to pay over to 

another fine mora. Adjudged, That an Action would lie againſt 

the Defendant, ik he did not pay. it over; fo2 tho? he had no Be⸗ 

nefit by this Undertaking, pet, it he take the Truſt upon him, e 

is bound to perfom it. See 3 H. 6. 36. Owen 144, Keil, 5 
160. He likewile heid, That where a Man carrying: Hoods is.of 0 

a publick Emplopment ; as a Carrier, Wharfinger, Hoy- man, 2 
Maſter of a Ship, he muſt anſwer all Events, excepting only 

the Acts of God, and the Enemies of the King, and that this is ; 
a Politick Eſtablichment, fo2 the Safety of all Perſons con- 

cerned, and whoſe Affairs neceſſitate them to intruſt luch Carriers; 

ko by this Means all pzivate 9 between * 

| | 2 | His 


1 Vent. 356. 
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Highwaymen, and other Robbers, are prevented, which cannot 
eaſily be diſcovered. But if a Bailiff 02 Fado; carries Goods, 
and is robbed, he is not liable to the Owner, tho' he hath a 
Premium, becauſe tis only a particular Office, and a pzivate Truſt 
he doth the beft he can, and it would be unreaſonable to charge 
him with a Truſt farther than the Nature of the Thing puts it 
in his Power to perfozm. The ſame Law of a Factor; therefoze 
if he is robbed, he ſhall not be chargeable, fo? tis ſufficient, if he 
takes the ſame Care that the Owner himſelf would have done; 
But where Goods are delivered to be carried gratis, 02 to do any 
Thing about them, without any Keward, which is called by Brac- 
* Lib. 3. 100. ton * Mandatum, and in Engliſh, acting by Commiſſion ; this 
alſo obliges him to a diligent Management and Care of the Goods 
which is implied in the very Undertaking ; and tho' the Truſt was 
Voluntary, pet by the Bzeach thereof, a Fraud is put upon the 
Dellverer, which is a ſufficient G2ound to luppozt this Aon. 


Bird verſus Stroud. Trin. 8 Will. III. B. R. 


Where the ASE, &c. in which the Plaintiff declared, That he being poſ- 
AG — ſeſſed of a Tenement (to which he had and ought to have a 
de pole Tap) and to which he had, and ought to have Common of Pa- 
ſon, the fftre in D. the Defendant han digged Coney- Boroughs there per 
Plaintiff quod, &c. Upon Demurrer to this Declaration, the Defendant 
ew a Title. had Judgment in C. B. and now upon a TUrit of Erro2 in B. R. 

that Judgment was affirmed : The Objeſtion was, That the 

Plaintiff had not ſhewed any Title to this Common, either by 


Grant or Preſcription, and adjudged he need not, becauſe the Ac- 


*+ + Cro. 43, tlon is grounded upon the * Poſſeſſion, and it doth not appear but 


2 that the Defendant is a meer Stranger; beſides the Title is not 
Fro, Ca": as Traverſable, but to be given in Evidence upon the Trial of the 
Ts Iſſue. | | | Kg eB 3 


Buxentine verſ#s Sharp. Paſch. 8 Will. III. 


A8ion vin Toe Plaintiff detlaten, That the Defendant kept a Bull, 
por te e | which uſed to run at Yen, but did not ap ſciens o2 ſciencer; 


Mad Bull and this was adjudged ill after a Uerdit, becauſe the Adion will 
without ſay- not lie, unleſs the Owner knew the Quality of His Bull, and it 
ing ſeienter. cannot be intended that this was p2oved at the Trial, becauſe the 
1— is not bound to pzove moze than is laid in his Declara- 

on. | VEL OE” | | : 47 2.323” MUL.y 
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Actions on „ TY 13 
ogy ors Jenkins verſus Turner: 


pe Plaintiff declared, That the Defendant kept a Boar, Caſe againſt 
[ ad mordendum animalia conſuet', and that he knew of this 11 

Quality; after a Gerdict fo2 the Plaintiff, and a Potton in Ar⸗ keeping « 

reſt of Judgment, this Declaration was held good, 'tho' it was Boer which 

objefed, that Animalia mentioned in the Declaration might be 1 

Froggs; ko; it ſhall be intended the Pꝛoof at the Trial was, that not ſaying 

this Boar bit ſuch Animals ag will ſuppozt the Acton, otherwiſe _— 2 

the Jury would not have found a Uerdict koz the Plaintiff, ann 

have given Damages. There was another Objection to this De- 

claration (viz.) That the Defendant cannot know what Animals 

he is to defend againſt ; but it was an(wered, no Evidence could 

be given of killing oz biting any Animals but of ſuch of which be 

had Notice. | h W ge 


4 


Crowther werſus Oldfield. Paſch. n Annæ Rot. 
| 233. B. R. Age 


ASE, &c. fo? diſfurbing him in his Common, in which the Mod. Cats 
Plaintiſf declared, That he was ſeiled of a Meſſuage, &c, Tutw. 126. 
Parcel of the Manoz of W. Tent' per Copiam rotulorum,. Curiæ 1 Salk. 364, 
ejuſdem manerii ut tenen Cuſtumarius in feodo ſimplici ſecundu' 8 2 
conſuetudinem Manerii, and that he and all the Tenants ok the a bs 

ſaty Banoz, had Time out of Bind Common on the TUaſtes of pleaded, the 
the ſald Manoz, fo2 all Beaſts Levant and Couchant upon. their * 
Coppholds. This Declaration was adjudged ll, after a Verdict , adi. 
which had kound it to be Parcel of the Manor, as the Plainti n 
had let fozth in his Declaratton, becauſe the Mods ad volun, ?- 
tatem Domini being left out, it doth not appear to be Copybold; 
fo that taking it to be Freehold and not Copyhold, then the Pr. 
ſcription ſhould have been by a Que Eſtate at Common” Law, in 
his own Name, and not fn the Mame of the Low. Jn arguing 
this Caſe, Holt Ch. Juff.ſaſd, That a Coppholder hath Right of 
Common, either as belonging to his Eſtate, oz tu his Land; that 

where it belongs to his Eſtate, and as ſuch he claims Common in 
the Loꝛd's Maſte there, if the Copyhold ig inkranchiled, the Com 
mon is loff and extinguiſhed, koz that continues when the Eſtate 
is gone; the other Common is as belonging to his Land, Cxiz. 
where a Copyholder hath Common in the TNackes ot another Ph. 
noz, in that Cale the Common is not loft by an Tufrunchitement 
ok the Copyhold, becauſe tho the Eſtate is gone, the Land ftfll. con- 

tinues. It was argued ko che Plaintiff in the,Dyigitigl Alon, 
That this Title let foxth th bis Declaration (adnijtting it Wy 8 


"Y 
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bad) ought to be recited as Unneceſſary and Surpluſage, and the 
rather, becauſe there was no Occaſion fo2 him to ſet fozth any 
Title; he had the Poſſeſhon, and that is ſuſficient againſt the 
Defendant, who was a Stranger and Trong-doer, which is ve- 
rp true; but if he will ſet fozth a Title, as he had done in this 
Cale, and that Title is inconſiſtent in itſelf, a Uerdi# will not 
help it ; now here he could have no Title as a Copyholder, be- 
cauſe it doth not appear, that he held ad voluntatem Domini, 
and he could have none as a Freeholder, becauſe he had pꝛecribed 
in the Manor, ſo that his Title being abſurd and inconſiſtent, 
the Declaration muſt be ill; and fo2 that Reaſon the Judgment 
in C. B. was now affirmed in B. R. fo; the Defendant in Er⸗ 
xo. 1 . ends | 


Smirh verſus Ary. Hill. 2 Anne B. R. 


Poſtea Ga- PE Plaintiff declared, That in Conſideration he had a⸗ 
_ grecd and pꝛomiſed the Defendant to play at ſuch a Game, 
129. and to pay what he loſf, the Defendant pzomiſed to play, &c. 
Indebitawws And to pap, &c. and (ets fozth, that they played, &c. and that 
at le the Defendant loſt ſo much, which he had not pad; Cumque 
for Money etiam, he (the Plaintiff, had won ſo much Monep ad ludum pred,;, 
won at play the Defendant in Conſideration inde, pꝛomiſed to pay, &c. Up- 
on a Demurrer to this Declaration it was inſiſted foz, the Plain⸗ 
tiff, that the mutual Pꝛomiſes in the firſt Count muſt be under⸗ 
ſtood as if repeated in the ſecond, (viz.) That the Playing was 
upon the ſame Agreement, being alledged to be won, ad ludum 
pred”. Sed per Curiam, The ſecond Count is not the better fo2 
the firſt, fo2 they are ſeparate and diſtin, ſo that the Agreement 
laid in the firſt, will not go to the ſecond; and that an Indebi- 
—_..._ tatus Aſſumpſit will not lie koꝛ Money won at Play, ſo there wes 
* Heb 18, nothing but * mutual Pꝛomiſes, and Debt will not lie upon a 
8 zi, Pꝛomiſe, no2 by Conſequence an Indebitatus, but there muſt be 
44. 96, 153 a Conſideration, 02 a Quid pro quo, &c. 5 
ard. . | 3 {4 


3 Lev. 118. WF =. [4:7 : LEE a 
Roe verſus Haugh. Paſch. 9 Will. III. in Camera 
£ eg Scaccarii. St 2-94: 
Wine fol p E Cale was, B. was indebted. to A. in 42 l. and C. in 


Promiſes af. Conſideration that A. would accept him to be his Debtoz 
ter a Verdict. fog the 421. due to the (aid A. by and from B. ſuper ſe Aſſumpſit 
& eidem A. fideliter promiſit quod ipſe eaſdem 42 1. would pay ta 
him. And an Aſſumpſic was bought againſt C. averring him fo- 
re debitorem ipſius A. without ſaying, that B. was diſcharged; 


and upon Non Aſſumpſit there was a Gerdict ; fo? the ons 
I | 
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in B. R. and which wag afterwards: affirmed in the Exchequer 
Chamber, foz being after a Uerdi#, they held thep ought to vo 
what they could to-help it; and therefoze not taking it as a 
12omiſe only on the Part of C. becauſe as ſuch, it could not bind 
him, unleſs B. was diſcharged, they conſtrued it to be a mutual 
12omiſe, viz. That C. promiſed A. to pay the Debt, and in Con- 
 fideration thereof, A. promiſed to diſcharge B. „ 


EET — * 


8 
r , 


24 
Butcher werſ#s Andrews. 2 Salk. 531. The 
| 5 Pleadings. | 

N Aſſumpſit the Caſe was, the Father was bound by his Pꝛo- 1 Salk. 23. 
- miſe to pay the Plaintiff ſo much Money as he ſhould lend the * an 
Son, and fo2 ſuch Goods as he (the Plaintiff) ſhould let the Son — for 
have, ſo as the Money lent, and the Goods (old and delivered more than 
to him (the Son) did not exceed 5 1. The Action was bzought faz 5 l. 4 Deter, 
Money lent, and likewiſe fo2 51. being the Value of the Goods e rotpay,. 
ſold and delivered, and likewiſe fo ſo much Money mutuo dat” & tis not good. 
accomodat' to the Son at the Father's Requeſt, Upon Non As- 
ſumpſit pleaded, the Plaintiff had a Uerdict, and 3 l. Damages: 
But upon a Motion in Arreſt of Judgment, this Uerdict was 
ſet aſide ; fo2 tis plain, the Defendant would not be indebted 
fo2 mo2e than 5 l. becauſe he engaged fo2 no moze, and if the Ju⸗ 
ry had given moze it had been naught; tis true, they gave but 
3 l. Damages, but yet that will not help the Declaration, which 
was fo2 5 l. Money lent, and for 51. the Value of the Goods 
delivered, and it doth not appear to the Court, but that the 
Defendant hath paid 5 1. already, and this now claimed is over 


and above. 


Bourkmire verſus Darnell. Mich. 3 Anne. 


Defenpant in Conſideration he (the Plaintiff) at the In. Werte 

ance and Requeſt of the Defendant, would lend and deliver to is « collare- 
one Joſeph. Engliſh unum Spadonem of him the ſaid Plaintiff, rel- Under | 
to ride to Reading in Berkſhire ; he (the Defendant) Aﬀompſie, che Id af 
and pꝛomiſed to the Plaintiff, that the faid Joſeph ſhould redeltver another, it 


the ſaid Gelding ſafely to him the Plaintiff. Upon Non Aſſump- nod by in 


A Dew &c. In which the Plaintiff declared, That the $alk 27. 


ſit pleaded, the Evidence at the Trial. was, That the ſaid Joſeph see ane 
Engliſh would have hired the Helbing or the Plaintiff, but gould not Sib uv 
p2evail with him till the Defendant came, and did undertake koꝛz the 
Rendelivery ; upon which the Counſel foz the Defendant inſiſted, that 
the Plaintiff ought to produce a Note in Writing of this Agree- 
ment, which being over-ruled, there was a Uerdiit foz the ow 

| | t ; 
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16 Actions on the Cale. 
tiff; and it was moved in Arreſt of Judgment, and per Curiam 
* 29 Car. 2. ghjuDged, That it was void by the * Statute of Frauds, becauſe 
<ap-3- ft was a collateral Undertaking fo2 the Act ok another, and in 
ſuch Caſe the Statute requires, that it muſt be in TUriting. 
The Difference is, where the whole Credit is given to the Un- 
dertaker, fn ſuch Cale the third Perſon is in Nature of a 
Servant, and there is no Remedy againſt bim; tis true, the 
Undertaking is good, but tis not within the Statute, and there- 
foze- not requiſite it ſhould. be in CUriting 3 but where the Ander⸗ 
taker comes in Aid only to pzocure 02 obtain Credit ko; another, 
ſo that the Remedy may be againſt both, this is a collateral Un- 
dertaking fo2 another, and made void by the Statute, if tis not 
in CUriting. Et per Curiam, Jn the Pzincipal Caſe the Plain⸗ 
tiff may maintain an Action of Detinue againſf Joſeph Engliſh, 
upon the O2iginal Delivery of the Gelding ; and therekoze this 
Pꝛomiſe, made by the Defendant, was to anſwer foz the Act. and 
Default of another, foz which Reaſon the Uerdi#t was ſet aſide. 


— 


Hutton werſus Manſell. Paſch. 3 Anne. 


3 NA SE. &c. by a Feme Sole, in which ſhe declared quod cum 
„ ſhe had agreed and pꝛomited to marry the Defendant, he in 
denceofa Conſideration thereof pꝛomiſed to marry her. Apon Non Aſſump- 
vromaſe tit pleaded, the Cauſe was tried befoze Holt, Ch. Juſt. and theP2o- 
marry. mile of the Man was p2oved, but no actual Pꝛomiſe on the 

CUoman's Side, yet he held there was ſufficient Evidence to 

p2ove that the TUoman likewiſe pꝛomiled, becauſe ſhe carried her 


ſelf as one conſenting and appꝛoving the Pzomiſe of the Wan. 


Savile verſus Roberts. 10 Will. III. at Guildhall, 
coram Holt Ch. Fuſt. 


5 Mod. 394, ASE fo? cauſing and malitiouſly pꝛocuring the Plaintiff to 
1 be indided fo2 a Riot. It was held by Holt, Ch. Juft. 'Tis 
Caſe for cau- not ſufficient, that the Plaintiff pzove he was innocent, but he 
ſing the muſt p2ove expzeſs Malice in the Defendant ; he likewiſe held, 


Plaintiff to 


be malitiouf. that this Ackion is not grounded upon the Conſpiracy, but upon 


ly indicted, the Damage, and therefoze the Plaintiff muſt pzove his Damages, 


De. be muſt gtherwiſe the Action will not lie: But in a TUrit of Conſpiracy 


rove the 


ice and tis otherwiſe, and where ſuch a TUrit is bzought, ik one is ac- 


Damages. Quitted the other cannot be found guilty, 


4 | | cher 


in 


Actions on the Caſe. 17 
Sheer verſus Brown. Trin. 2 Annæ B. R. 


Defendant being indebted to him fo2 Goods ſold in ſo much , 
Money, in Conſideration thereof ſuper ſe Aſſumpſit, there was oe - wp 
Judgment by Default, and upon a CUrit of Erro2 brought it Defendan: 
was objected, that the Declaration is lll, becauſe it did not ſet prom'<%: 
fozth, that the Defendant * promiſed, and it might be a Stran- * : py 
ger: But per Curiam, it can never be intended, that a Stran- Raym. 123. 
ger pꝛomiſed, 02 that the Plaintiff himſelf pꝛomiſed, and there is . 
no other Perſon in this Recozd to pzomile, but only the Deken⸗ 
dant; tis true, if there had been Two oz moze Defendants, it 
might have been otherwiſe, becauſe in ſuch Caſe it would have 
been incertain, which of them had made the P2omiſe ; and per 
Gould Juſt. the Difference is alſo between a collateral Pꝛomiſe 
and a Pꝛomiſe by Operation of Law: Foz in the latter Caſe tis 


well, but not in the firſt. See 3 Cro. 913. Noy 50. 
College of Phiſicians verſus Roſe. Hill. 1703. B. R. 


Na Special Uerdi#, in an Aﬀion on the Caſe, the Jury found, Mod. Cats 
that Roſe the Defendant was an Apothecary, and ſent fox by Tk. preceri- 

a ſick Perſon (ok what Diſtemper non conſtat) that he came to bing what is 
the Patient, and being required to ſend him ſomething in onder 60 fo" a ka. 
to his Cure, he accowingly fent him ſome ' Bolus's, and this be- cigog Phi- 
ing without any Licence, the Queſtion was, whether it was fic. 
p2actiſing as a Phiſiclan; and per Curiam, it is, fog the making 
up and compounding Medicines is the Buſineſs of an Apothe- 
cary, but the Judging what is pꝛoper fo2 the Cure, and Adviſing 
what to take fo2 that Purpoſe, is the Buſineſs of a Phiſictan; 
therefoze let the Diſtemper be what it will, the Pelcribing and 
Adviſing what is fit fox ft, is the Buſineſs of a Phfictan, tho“ 
without a Fee, but that rarely happens; ſo the Plaintiff had 
Judgment, but it was reverſed in the Houle of Peers. 


I Ndebitatus Aſſumpſit, in which the Plaintiff declared, that the 1-4-6: 


Aſhby verſus White. Mich. 2 Anne: - 
I ASE againft the Conſtables of Ailesbury in Bucks, foz ob- 5 '* 
ſtructing the Plaintiff to Vote, and koz refuſing to receive lic for bin- 
bis, Uote at the Election of Burgeſſes for that Borough, to ſerhe mins tbe | 
| "actin upon Mot gutity pleaded, the Plaintiff had a vote ar the 
Urrvict, and upon a Botion in ren oe Judgment, the Judges Election for 


3} Þz3+ & Burgeſs to 
bed, Partiamerc. 
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Actions on the Caſe. 


Right ade 
and becauſe ſuch Conſent. cannot be given by every individual 


held, that this Aﬀion would not lie till the Parliament had dect- 
ded, whether the Plaintiff had a Right to Vote as an Cletoz, 
But Holt Ch. Tuff. was of a contraty Opinion, fl. That the 
Plaintiff had a Right to Uote, and that in Conſequence thereof 
the Law gives him 1 8 -if he is obſiruted, and that this 
ion is the proper Remedy. -; - - att 0; be: | 
By the Common Law of England, eberp Conimotier bath a 
not to be (ubjeted to Laws made Without their Conlent, 


Man in Perſon, by Keaſon of Mumber and Confuſion, therefoze 
that Power is lodged in their Repzeſentatives, elected and choſen 


| hy thaw oz that Purpoſe, who are either Knights, Citizens, oz 
rgelles. 


Chat the Election of Knights of Shires is by Fteeholders, and 
this is a Right which they have in reſpect of their Freeholds, ari- 
ſing from and inſeparately incident to ſuch Freeholds; fo2 befoze 
the Statute of H. 7. every Freeholder, tho' of never ſo ſmall a 
Galue, had a Right to-Uote at ſuch Elections; and tho this was 
confined by that Statute to Frecholds of a certain Ualue, pet tis 
ſtill a Right, as it was at Common Law, and annexed to the E- 


| tate, and therefoze tis a real Right oz Franchiſe, 


* 12 Rep. 
120. 


_ out a Remedy 


as to Boroughs, tome are not incorporate, but are ſo by Pre- 
ſcription, and their Repreſentatives are choſen by Burgeſſes, who 
vote ratione Burgagii & ratione tenurz, and this like the Caſe of 


a Freeholder befoze-mentioned is a real Right annexed to the Te- 


nure 1n Burgage. 


In other Boroughs which are incozpozated and ſubſiſt by Char- 


| ter, the Right of Election is a perſonal Right granted to the 
Cozpozation, \fo2 the Uſe and Benefit of the Members thereof ; 


fo2 tha in Point of Prender it veſts in the Cozpozatton only as 
an Inheritance; yet quoad the Exerciſe and Enjoyment, tis di- 
ſiributively the perſonal Right of every individual Member of the 
copozate Body, fo2 they are Perſons who are repzeſented, and 
therefoze they are ta pap the Mages to the Perſon whom they 
chooſe; and if they refuſe, 'tis to be levied upon the reſpective 
Members of the Cozpozation. 8 | 

And as this is a perſonal Right, ſo it cannot be given but to 
a copozxate Body; and tho my Lozd Hobart would have it good 
in a Place incozpozate, and this by Way of Oꝛdinance, pet that 
is not Law, and all the other Judges were againſt him. 
The Right of Citizens to vote koz their Repzeſentatives fs of 
the lame Mature, and built upon the ſame Foundation, and no 
wiſe different but in Point of Eminence, as Cities are moze woz- 
thy and eminent than Bozoughs. EIS. 

This is a noble. Franchiſe and Right, aud therefoze not with- 
whers tis oppoſed, ko: Want of Remevy ann 


ant of Right are Convertibles. 


4 Harecourt 
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Harecourt verſus Haſtings. Paſch. 4 Will. III. 


1 


© * ® k F N A N 
N an action on the Caſe for Fees and Mages, the Defendant No Advan- 
pleaded in Abatement, Et petit judicium de Billa, & quod cafe ell be 
Billa prædicta caſſetur, foꝛ Jncertainties in the Declaration, and Declaration 
inliſted upon many Erxroꝛs therein: Sed per Curiam, it ſhall not upon « Plea 
be allowed fo2 the Defendant to take Advantage of any Errozs me 
in the Declaration upon a Plea in Abatement; but he ought to Defendant 
demur, foꝛ he was ruled to anſwer ober. ouch to de- 


J wn 


Fo 4K 


Caſe, &c. againſt a Taylor, in which the Plaintiff declared; vent. 260, 
that he (the Plaintiff) employed him to make a Coat, and that 9. 
he made it tam inepte & inartificiliater, that it was ot no (ſe 


Caſe, in which the Plaintiff declared, that he being ſeiſed of 
ſuch a Cloſe, had a Way, & c. and that the Defendant ſtopped 
it, adjudged good, becauſe Poſſeſſion is a good Title: againſt a 
Wrong doer. en 13 | (F-65151 


Caſe againſt a Carrier, and declares fo2 four ſilber Cups & : vent. 7ü. 
uno poculo argenteo, and not uno alio poculo, &c. adjudged 
good; fo2 if it be aliud, the Damages ſhall be intended to be gt- 
den fo2-it ; if it be idem & non aliud, then tis only Tautology, 
and in that Caſe the Damages may be rightly given. 


Brooks verſus Hayne. 


T HE Plaintiff, who was an Attomey, was employed by Rayn. 244. 
I I. S. who made the Defendant his Executoz, and vied, The Defen- 
and afterwards the Plaintiff bzought an Aſſumpſit againſt this de Secu 
Executoꝛ fo2 ſeveral Fees, and fo2 ſo much Money laid out in 3 Jae. again 
pꝛolecuting and defending ſeveral Suits at Law foz the Teſtatoz ; ** * _— 
and ſets fozth, that he had demanded the Money of the Teftato) oat. 
in his Lite-time, and of the Executoꝛz ſince his Death, and that chat be h 
neither the one noꝛ the other had paid it. &c. The Defendant nee che 
pleaded the Statute 3 Jac. and that the Plaintiff had not given ges, and 
the Teſtatoz, o2 to this Defendant, any Bill of Charges, accom S004. 

ing to that Statute, befoze the Action bought; and upon a De: * Cap. 7. 


murrer to this Plea, per Curiam, it was adjudged a good Plea. 


% a *. DO 
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1 Bulf. 296: A N Addition after the alias diftas is a1:- _ for Jnſaice, | 
8 where the Andiament was againſt W. 1. ales ditos'VV.R. 


2 Leon. 183. de H. fog this is no Audition. | 

Fo2 where the Przcipe was Richardo joyner, ii & Sadat 
London, alias dictus Richardus joyner de London Armiger, ad: 
judged, that without the alias dictus, there was no Addition of 
the UAill; and that if the Party is not ſuffictetitly named in the 
firſt Part of the TUrit, the Alias cannot Aid oz help it, becauſe 
tis onip to make the TUrit agree with the Deed, but is not ma- 
terial, fo? 'tis neither anſwerable, traverſable, oz iſſuable. 

Et Per Holt Ch. Juſt, Jt W. R. ok Wilts, commit F elony at 
Weſtminſter, he is always indifed by the Name of W. R. de 
Weſtmonaſt. and the Pzactice being always fo, this may Properly 
be ſaid to be his Addition. 

Debt againſt W. R. de H. Peoman, alias dictus W. R. de H. 
Son and Heir of R. R. and ſo charges him as Heir; this was 
adjudged ill, becauſe the Writ doth not name him Heir in the Pre- 
mille 8, but in the Alias dictus. 

Cro. Eli. @Treſpaſs againſt W. R. de H. Chandler, the Defendant plead: 
334: ed in Abatement, that he was a Gentleman; and upon a Demutr- 
ker to this Plea it was adjudged ill, becauſe he did not deny that 
he was a Chandler; and if a Gentleman exerciſe a Trade, he 
may be called by the Name of on Trade, tho he is a Gentleman. 


The E arl of Banbu ry werſuc Wood. 


1 Salk. 35. N a Homine replegianido, the Defendant pleaded in Abatement, 
Aae, not 1 there was no Addition of ill oz Place of Abode in the cUrit, 
4 klar. Re. Kc. and upon a Demurter to this Plea, he was ruled to ander 
plegiands.. ober; foz, per Curiam, an Addition is not-neceſſary, becauſe the 
Pluries Replevin, upon which the Court holds Plea, is not the 
oꝛiginal Trit, but the oziginal Writ is Vicontiel, and no P2o- 
ceſs. of Dutlawyy lies upon it, and therefo2e tis not within the 
Statute; alſo ſince there is no Addition in the firſt TUrit, there 
muſt be none in the Pluries, fo2 that muſt not vary but purſue the 
firſt TUrit on which it was founded; and tha the Statute of H. 3. 
ſays, there ſhall be an Addition in all ouginal TUrits where Exi⸗ 
gent lies, pet that muſt be intended where Ploceedings are upon 
the firſt Ulti. 


2 
ADM Il 


ADMINISTRATION. 


Dinge, that adminiſtration of the "Goods of a'Fenie al: To whom 
vert ought to be granted to the Husband, fo? he is the grevtable- 
next and neareſt Friend; the Care of the Funeral belongs to 
1 and he might have recovered oz releaſed whatever belonged 
to 
But if the Wife was an Exetuttix to another, then, as to Rep. 51. 
the Goods which the had in that Capacity, Avniiniftration muſt Jones 175. 
be granted to the next of Kin to the Teſtatoz. 
Mhere there is a Brother and Siſter of the Half. Blood, Ad- 
miniftration may be granted to the Siſter, becauſe the is in equal 
Degree of Kindzed; but if the Siſter is married, then it muſt 
be granted to the Brother, and not to her and her Hugbany, Allen 36 _ 
becauſe in effect it makes the Vusband Adminiſtratoz, whois not 4 
of Kin to the Jnteſtate, and if che die the Husband would fill 
continue Adminiſtrato2, and ſo might poſſeſs himſelf of the whole 
perſonal Eſtate, which is contrary to the * Statute. 221 H. 8. 
CUhere an Executoz refuſes o; dies befoze Pꝛobate, Adminiſtra- 
tion ſhall be granted to the next of Kin of the Jnteſtate cum 
Teſtamento annex, unleſs there is a Reſiduary Legatee, and then 
it muſt be granted to him. 
The husband made his Mike Exetuttir, and gave her the Re- Jones 125. 
ſidue of his moveable Goods and Chattels; now if the Wife 
die before Probate; * Adminiſtration muſt be granted to the next of 
Kin to the Husband, becauſe the whole Reſiduum was not given 
to the Mike; but if the Mhole had been given to her (viz.) All 
his Debts, Goods and Chattels whatſoever, then Adminiftra- 
tion might be granted to the nert of Kin of the TUife, becauſe 
the was made a Refiduary Legatee of the whole. 


At Common Law the Owinaty-might Repeal an 4dminiftra- Repeal. 
tion at Pleaſure ; but now ſince the Statute 21 H. 8. when once Jong c,. 
_ *tis duly granted ac cozding to that Statute, it cannot berepealed, Reym, 43: 
fo2 his Power is then executed; but if tis not duly granted ace Mod. 23e. 
coding to the Statute,” as fo2 Inſtance, if granted to a wong 

Perſon, in ſuch Caſe he map repeal it and grant it to another, 

fo2 he hath not executed his Power. Sed nota, If the Admin 

ſtration is repealed fo2 Cant of Fozm in the Gꝛant, in ſuch CTaſe 


the Oꝛdinary muſt regrant it to the fame Perſon, tho' there are 
others in "_ Degree. 


Ahere 


- 
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Moor 838. Nota, The pꝛoper Plea in this Cale is Riens inter maines at 


Adminiſtration. 
HA Where an Adminiſtration is repealed, becauſe it ſhould be grant- 
RKaym- 224- ed to another, in ſuch Caſe all Acts of the firſt adminiſtratoz 

33. ſtand good; but if it is repealed becauſe there is a lawful Erecu- 
toz, then all his Ads are void. 1 
TUhere a Till is of Lands and Goods, the Court map repeal 
upon an Appeal ; but where tis of Lands only they cannot, be- 
cauſe there they had no Authozity to pꝛobe, and by Conſequence 
had no Authozity to repe al. 


13 


Hir Geo. Sands's Caſe. _ 


Raym. 93, C IR Geo, Sands anminiſtred to bis Son, and afterwards a 
— Woman pretending to be his Mile, ſued fo2 a Repeal, but 
Where the Aa Pꝛohibition was granted, becauſe the Owinarp had an Elec- 
OT tion to grant it either to the Father o2 Mike, and had executed 
nan + e. his Power by granting it to the Father, per Holt Ch. Juſt. 
cutes it, it But where a Feme Covert died inteſtate, and the next of 
ſhall nor be Ain to her obtained Adminiſtration, and the Husband ſued fo2 a 
Pealeg. Repeal, a Pꝛobibitton was denied per Holt Ch. Jul. becauſe in 
this Caſe the Dzdinary had no Power 02 Election to grant it 
to any Perſon but to the Pusband; and this is not within the 
Statute of H. 8. but within the Statute ok Ed. 3. | 


of pleading Apon this Jſſue the Defendant cannot give in Evidence a 
»ifravi, Judgment not ſatisfied, becauſe tis an Adminiſtration of another 
Nature than he had pleaded. e | 
Payment of Debts . pendente Brevi is no - Evidence upon this 
Iſſue, fo2 the Plea is Plene adminiſtravit in the przter-Tenſe, 
and this Evidence p2oves an Avminiſtration only fince the Pur- 
_ 1 CUrit, and therekoze the Defendant muſt plead it 
pectally. | FE 
Allen 47- Jn a Scire facias, upon a Judgment againſt the Teſtatoz, if the 
3 nes Dekendant plead Plene adminiſtravit, tis ill upon a ſpecial Demur- 
rer, becauſe by the Plea the Defendant - admits that Goods 
came to his Hands, and therefoze he ought to ſhew how he ad⸗ 
miniſtred, that it map appear it was not in paying of Debts of 
an inferior Nature, and this is in Favour. of Judgments ; but 
upon a general Demurrer ſuch a Plea map be good, becauſe 
the Defendant might have paid other Judgments, and fo ſhall his 
Plea (which is confeſſed by the Demurrer) be intended. 


the Time of the Teſtato?'s Death. 


I | . + Slater 
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3 Admiralty. ; 23 


later werſus May. Mich. 3 Annæ B. R. 


| Dminiſtratoꝛ, durante abſentia W. R. Executoz, bꝛought an Action by an 
Ation of Debt upon a Bond, but did not aver where W. danger 
R. was abſent,” oz that he was abſent ; per Curiam, tis reaſon» che abſence 
able the D2dinary ſhould have Power to grant Adminiſtration in of rbe Exe- 


this Caſe, and ſuch. Admfniſtrato2 is accountable to the Execu- mud 4er 


muſt aver, 


to2, and we will intend him beyond Sea, but Abſence ſhould have be Executor 
been averred in this Cale, © 4 is abſent. 


— 
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ADMIRALTY. 


11 * 


* 


Anonimus. Hill. 13 Will. III. 


|S! PD N a Pyhibition to a Suit fn the Admiralty foz Ma- Seamen | 

riners Wages, it was held per Holt, Ch. Juſt, That if ole tbeir 
a Ship is * loſt before ſhe arrives to any Port of Delivery, the hecke the 
Seamen looſe all their Mages, but if the is loſt after ſhe comes _ is loſt 
to a Port of Delivery, then they only looſe their Mages from ee de 


the laſt Pozt of Delivery; but if they run away, tho' after they Fort. 
come to a Poꝛt of Delivery, they loole all their Wages, Sid. 129. 


King ver ſus Perry. Paſch. 1 Will. III. 


ER Holt, Ch. Juff. an Obligation taken in the Admiralty to where an 

- appear and ſue there, is ſueable in that Court, foz tis a . 
Stipulation in Nature of Ball at Common Law: But where dle in 
there were 13 Part Owners of a Ship, and one of them refuſed ralty, and 
to let her go to Sea, whereupon a Stipulation was taken koz the here not. 
Share of the Party refuſing, and afterwards the Ship went her 
Coyage, and this Stipulation being put in Suit in the Court, 
a Peohibition was granted, becauſe the Building the Ship and 
the Charter Party were at Land.. OT hi wa the 


Ad⸗ 


= ——— —_ 


— — —_— ——— % ĩ 0„———— % 2 %ͤbꝗ . ͥ——2 HA ĩ — — —— — — —— ee 


= Advowſon. 
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Hob. 12. Adjudged, that where a Paſter pamns the Ship at Sea, 
Moor 915 the Admiralty hath a Jurisdiction ; and nota,” he may paton to 
Maſter may Celieve the Ship in Extremity, fo2 he being conſtituted Waſter 
pava « Ship, gf the Shlp, hath implicitly a Power to peſerve- it in Cafes 
not. ok Danger, but he cannot pawn it fg2 his own Debt, becauſe 
be has neither a Pꝛonerty o Poſner fo2 that Purpoſe; and it the 
Admiraſty ſhould confirm an Hypothecation gf; that Mature, a 
Pꝛahibition all be granted, mt Tir! 1 


Hob. 212. Jf a Pan give Bond at Sea koz a Debt contracted at Land, 
the Admiralty have no Jurisdickion, fo2 one Thing muſt not only 
be done at Sea, but the whole muſt concur to give them Jurisdic⸗ 
tion; ſo if a Debt is contracted at Sea, and a Bond given fo2 that 
Debt at Land, ſo if there be a Contract at Land and a Beach at 
Sea, in theſe and the like Caſes the Common Law ſhall be pzeferred, 


ADVOWSON. 


The King verſus Biſhop of Cheſter, & al. 


2 Gol 560. Na Quare Impedit, &c. it was held by Holt, Ch. Juſt. ta 
W which the Court agreed, that where an Adwowſon is ap 
Advowſon is pendant to a Manor, and the Owner moztgages the Manor in 
e Fee, excepting the Advowſon, that by this Means tis become 
appendant in Groſs; but if the Boney be paid punfually. at the Day, then 
again. tis become appendant again, and if tis paid after the Day, 
tis appendant in Reputation, aud map paſs hy the Name of 
n Advowſon appendaut-in a Gzant oz other Conveyance, tho 
n Reality the Appendancy is deſtroyed; ka if tis ſevered one 
Inſtant trom the Panos, by the Act of the Party, tis then in 

G2ols, and not appendant. 
So where the Owner of a Manoz, ta which an, Advowſon was 
appendant, accepts a Fine of the Advowwſon, with a Gzant and 
Render back of every ſecond Turn, nom fo2 ſuch Turn the Advow- 
ſon is in Szols, but fo2 other Turns the Appendancy fill con- 
tinues; But if a Ban levy a Fine of the Advowfon, and accepts a 
Ozant and Render of every other Turn, the_Appendancy is quite 


Z | gone 


Io Alehouſes. | 7 25 


Fond, becauſe there was an Inſtant of Time in which it became 
evered. | ieee 07 03513. 05.9 NEÞ * plots - 
So where there are two Coparceners of a Mano, to which an 
Advowſon is appendant, and they make Partition of the Bano2, 
without -taking Notice of the Advowſon, at every other Turn 
'*tis ſtill Appendant; but if there had been any erpzeſs Ex- 
ception of the Advowſon, it would then be in Gzols, '' © 


— 
—B 


Reynolds werſus Blake. Paſch. 9 Will. III. in C. B. 


NN a, Quare Impedit, it was the Opinion of the Court, 'Poſtea Tit. 
That where there are two Coparceners of a Manor, to which 1 
an Advowſon is appendant, and the whole Demeſnes are allot- Where an 
ted to one, and the Services to another, by this Means the 4dvo»ſon 
Mano? is deſtroyed, and the Advowſon becomes in Gzols; but e Plano; 
if one of them die without Iſue, ſo that the Demeſnes de⸗ is become in 
ſcend to him who hath the Services, the Bano2 is now re- Cros. 
vived, and the Advowſon is appendant again, becauſe this was 
a Severance by Act of Lam. See 17 Ed. 3. 38. 12H. 7. 5. 

8 Rep. 79. 1 Inſt. 122. Bro. Quare Imp. 118. | 


« Wh / 4 4 k 4 
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Anonymus. 


9 ment will 


without Licenſe, contra formam Statut: Upon Mot gutfl- »oc lie 

ty pleaded, he was found guilty ; and it was inſiſted in Arreſt of ne crete. 
Judgment, that at Common Law any Perſon might keep an an offence, 
Alehouſe in a fit and convenient face” fo2 that Purpoſe, that d sppoinns 
this was a ſtatutable * Difence, and the Penalty by the Sta- en. 
tute is, that the Offender ſhall be committed by two Jaſtices, Poſtes the 
and a Recognizance taken of him, with two Sureties, not ding +: te 
to ſell Ale, &c. and that this being the Puniſhment by the Sta- ,, | 


ill not lie. 


tute, foz that Reaſon * an IAN: will not lie; and the * Palo. 358. 


2 Roll. Rep. 
Court 358. 


2 Cro. 643 


T Þ E Defendant was indictedfoz keeping a Tippling Houſe, nen vil 


"Alehoufes 


* Mod 34. 


1 1 Salk. 45. 


* Cap. 25. 
Cap. 3. 


** 2Cro. 643. 
Caſtles Caſe. 
1 Roll. Rep. 


390. 


jt 1 Vent. 
62, 


not lie, becauſe it was a nem 


Court being ok this Opinion, Zudginent 1 — frat, tho an ex- 
pꝛels Caſe was cited to the Werten | 


(Tg th 


Stephen Watſon! s Caſe. "Mich, L 3 Wil. III. 


7 D E ſame Point came in Quieſtion ogoin in Step ben Wat- 
ſon's Caſe, which is imperkeckly repozted in op Salk. ud 
the Name of Stephens verſus Watkins. The Cale was thus: 


Stephen Watkins was indifed at the Quatter - Seſlons, fo 


that he, on the. firſt Day of October, Anno 10 Will. 3. and at 


divers other Days and Times at B. &c. without any Licence 
from two Juſtices of the Peace, did keep an alehouſe, and fold 
Ale and Beer there contra pacem & contra formam Statut“ 5 up⸗ 
on a Demurrer to this Indiament it was inüitted, | 


vs Thot an Fnvizment would not lie in this Cale. 92 
2. That admitting it would lie, yet not at the Seſſions. 
3. But admitting that it would ie, and at the ee yet 
this Indictment. is 411 in Tom. 


Firſt, This Jndf#ment muſt be either upon the Statute * 5, & 
6 Ed. 6. 02 upon the Statute + 3 Car. 1. and both theſe Statutes 
preſcribe another Method ok puniſhing this Offence, which was 
made (o by one 02 both of them, and that Method and no 0- 
ther muſt be kollowed, and if lo, then an Indictment will not 
ite. 

(2. Point.) But admitting it will lie, pet not at the Sefſſons ; 
fo2 this is not an Indictment upon the Statute 4 Jac. 1. cap. 4. 
fo2 ſelling Ale by the Barrel without Licence, fo2 in that Caſe, 
by the very Mozds of the Statute, an Judictment will lie at 
the Seſſions ; but this is an Indidment upon one of the Sta. 
tutes befoze mentioned, and neither of them give the Seions 
any Power in this Caſe, and they have no Power, but what is 
erv2efly given them by Statute. 

(3. Point.) But this Tndiment is naught in Fozm, fo2 the 
Caption is, that it was pzeſented. by the Oath of twelve Men 
won and Kent oh without ſapitig, f adtunc & ibidem jurat & 
onerat', und thereupon it was adjourned; but afterwards, in 
Mich. 13 Will. 3. it was adiud bade that this Indiament would 

ffence created by Statute, and 
a particulat Method ok puniſhing the Offender was appointed. by 


| ba the Statute, which howld be n and no other. 


s 


1 
1 | 
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* 


The Ning verſus Randall. 


* 


Tx is a ſhot Note of this Taſe in 2 Salk. but the Caſe = $alt. 470. 
Certiorari into B. R. which Owers were made at the Seons in drag n Rl. 
Middleſex, the firſt whereof recites, that whereas R. Randall houſe licen- 
had lately taken an Houſe at Hogſden, deſigning to ſell Ale and £4.27 e, 
Beer there; and whereas the Houſe had never been inhabited by Jef tis for 
other Perſons than Merchants and Perſons of Muality, and Diſorder. 
there were Alehouſes enough in Hogſden already, therefore tis 02- 

dered, that no Licence be granted. to any Houſe there, wherein 

Ale was not fozmerly fold; and that no Licence ſhould be given 

to Randall; the other recites, that whereas a Licence was. ſur- 
reptitiouſip obtained by Randall from Two Juſtices, to [ell Ale 

there, &c. that pet he ſhould be ſuppzeſſed, 8c. from dꝛawing Ale 

there, &c. and now it was moved to quaſh. theſe Ozders, be- 
cauſe by the Statute 5 & 6 Ed. 6. the Quarter-Sefſions cannot 5 & 5 Ed. 6. 
controul the Authozity of two Juſtices in this Matter: Et per F *7 
Holt Ch. Juſt. This Difference hath been taken, (viz) where 

an Authozity is given to two Juſtices to do a Thing, and from 

which there lies no Appeal, there it map be commenced and done 

in the Seſſions; but if an Appeal is giben, then the Seffions hath 

not an oniginal Jurisdiction, it muſt not be begun there; as fo? 

Inſtance per i8 Eliz. and 43 Eliz. till the Statute 3 Car. 1. But 

here the Queſtion is, whether the Seſſions can ſuppzeſs an Ale⸗ 

houſe licenſed by two Juſtices of Peace, and adjudged they could 

not, except tis fo2 Diſoꝛders committed, and thereupon theſe Oz 

ders were quaſhed g. „nen ale 


pry The King verſus Edwards. 


1 DE. Queſtion whether an Indictment would lie ka; ſel⸗ * Mod.Caſes 
ling Ale without a Licence, was again ftirted, notwith: “ 

ſtanding the Reſolution in Stephen Watkins g Caſe /befoze-men: 4e Stephen 
tioned ; and two Judges were ok Opinion that it would not lie; 8 
but per Holt Ch. Jult. an Jndictment is moze beneficial ko the? 
Subject, becauſe tis a ſummary Way of Pꝛoceeding, and there- | 
foze it ſeems reaſonable that it ſhould lie in this Cale, notwith- 

ſtanding tis an Dffence created by the Statute, and a particular 
Puniſhment thereby directed; and ſo it hath been adjudged in a 
parallel Cale z as fo2 * Juſtance, tis pꝛohibited by the Statute * 4 Moe. 144 
22 Car. 2, to ttavel with a Maggon dawn with moze than five 

Hoxſes at length; this is a new Lam, and tis a new Offence to 
tranſgreſs it; but yet q anden * lie againſt the 2 


\ 


28 Ws Alien. 
be a — Puntbment is vet by that very Stare 
which created the Dffence. 


— 2dr — 4 = 2 * 


— 


ALIEN. See Deſcent per totum. 
See I rial 2. 


Progers Paſs Arthur. Paſch. 5 Will. III. B. R. 
Rot. 531. 


WhenaTra- I Ndebitatus Aſſumpfit, the Defendant pleaded, that the Plain- 
verſe makes tiff was an Alien Enemy, bon at Roan in France, under the 


Iſſue too 


ſtreight. Allegiance of, &c. The Plaintiff replied, that he was bozn at 
Hamburgh, under the Alegiance of the Emperor, a Friend of 
the King, &c. and traverſed, that he was bom at Roan in France, 
&c. to which Replication the Oefendant demurred, and had Judg- 
ment, becauſe by the Traverſe Roan is Parcel of the Jie, which 
is very immaterial, it being too ſtreight ; and inſtead thereof the 
Plaintiff ſhould have traverſed, that he was bozn under the Alle⸗ 
glance of the French King: Nota tamen, in a Caſe between 

Jones 261. Grodeck and Briggs, which was Debt foz an Eſcape, the Defen- 
dant pleaded, that the Plaintiff was an Allen Enemy, bozn at 
Roan in France, under the Allegiance of the French King, &c. 
and the Plaintiff replied, that he was a natural Subject, bozn-at 
Weſtminſter in the County of Middleſex; and traverſed that he 
was bom in France; and upon Demurrer the Court held this to 
be an immaterial Traverſe, fo2 the Plaintiff thould have reſted, 
and tendered an Iſſue upon his being bozn at Weſtminſter. 1115 


The Capacity ot an Alien map be conſidered, either in Rete · 

rence to Inheritances and to Freeholds, oz to Soods and Chat · 

i vent. 417. tels, as to Inheritances, &c. an Alien may purchaſe by his — | 
Account o2 Contract, tho he cannot retain againſt the King, but 
he cannot take a Freehold by Aition in Law, | therefoze he cannot 
be a Tenant by the Courteſy ; no an auen Moman be Tenant 


in Dower ; ko the Law 151 We l vain, Werler it = 


Amendment, 


1 


not give him 02 her a Freehold in the Caules befoze-mentioned, 
becauſe they cannot keep it. 


Chattels are either real 92 


perſonal, now an Alien is not capa- Hob. 248. 


ble of a Chattel real; as fo2 Inſtance of a Leaſe of Lands, 78 1 And. 20. 


an Alien Merchant may take a Leaſe of an Houſe to dwell in, a 


incident to Trave and Commerce, but he is not capable of Chat: 4 Leon W 


tels perſonal, 
At Common Law, a Leaſe made to an Alien Artificer, either 


ok an Houſe oz Shop, was good between the Parties, but foz- 
feitable to the Ring; but now, if a * Shop is let to an Alien Ar- 


tificer, the Leaſe is voſd by the Statute 32 H. 8. and if the Lef: sia. 6b, 


ſoꝛ bꝛings an Action of Debt fo2 Rent, the Leſſee may pleed this 
Statute in Var to the Action; but if an Houſe o; Shop ts let ta 
an Alien Gentleman, the Leaſe is not void within that Statute, 
__ is it pleadable in Bar to an Action. 


* AA — 


AM E N DME NT. See 
__ Variance. 


A are uſtially made in n hadgments, and 
ſeldom 02 never to teverle oz defiroy them: 


By the Statute of * Marlbridge, tis enatted, that De cxtero * cap. 11 


fines non capiantur pro pulchre placitando, (i. e.) fu Leave to 
amend vitious and bad Pleabing, &c. from which it May be 6b- 

lex ved, that there were Amendments at Common Lab, but then 
the Party was to pay a Fine fo2 Leave to amend, like a Fine pro 
licentia concordandi ; fd2 he was to be anierced fo? tf Pleading, 
which Amertement wag due to the King; and that being now ta- 
ken away by this Statute, it ſeems reaſonable 'that he Party 
ſhould pay Coſts upon an Amendment. 

There are but two Statutes of Amendments (viz) 14 Ed. 3. 
and 8 H. 6. the one extends to Pꝛoceſs ont of the Roll, (i. e.) ts 
CUrits which flue out of the Reco, and not to Pꝛoterdings on 
the Roll it (elf; and this laſt Statute hath always been conſieuen 
in Imitation of the firſt, the Jntent of it being to amend in Mat⸗ 
ters pꝛecedent to the Judgment, and to ſuppoxt the Judgment i 
ſelf, and to avoid Tarits'of Errox. 

The Statute 16 & 17 Car. 2. tg in the Nature of a Statute... 
of Ry” it extends only to f{peria? * and 2 the 

ourts 


* \ * 


Amendment. 


— 


8 Rep. 156. 
Blackmore s 
Caſo. 


Hob. 129. 


8 Rep. 159. 


2 Saund. 39. 
2 Vent. 171. 
*2 Vent. 173. 


4 Rep. 44. 
Sid. 379, 421. 


* 2 Saund. 


308, 402. 


Sid. 70, 143, 


Courts of Counties Palatine, and that only after Gerdict, un- 


lets in ſome particular Caſes ; by this Statute all Defects ore a- 
mendable after Uerdi#, which do not alter the Perits of the 
Cauſe, no2 the Nature of the Trial and Jflue. 

 Therefoze where the Matter of the Suit is not afionable, 
the Judgment ſhall be arreſted ; ſo likewile where there is a Cauſe 
of Suit, but the Plaintiff hath took a wong Remedp; as fox 
Inſtance, ik he bzing an Ation on the Cale fo: Cows, which 
are not actionable ; ik he bzing an Ackion ok Debt upon a Bond 
befoze it is due, oz Debt fo2 Rent bekoze tis in Arrear z ſo if he 
bzing Covenant, and doth not aſſign a ſufficient X2each, oz Al- 
ſumpſit, and doth not ſhew a ſufficient Conſideration, theſe are 
not helped by the Aer dick. 8 122 

At Common Law original Writs were not amendabie, becauſe 
coming out of another Court, they are not ſubject to be cozreced 
by B. R. but in the Caſe of the King, they might be amended in 
Chancery. 

But now by the Statute 8 H. 6. the Court may amend any 
_ in an oziginal oz judicial CUrit, if tis the Bilpziſion of th 

lerk. | | 

Thus if the Curſito2 hath Inſtrukions to make out a TUrit a- 
gainſt W. R. generoſum, and inſtead of that he Names him Mili- 
tem, this Miſtake is amendable, fo2 it muſt be imputed to his 
Negligence oz Dverſight : But if he is named Generoſus in the 
Oziginal, when it ſhould be Miles, and the Curſitoz had no ſuch 
Diretion, this cannot be amended, becauſe tis not his Fault, 
but the Neglet of true Inkoꝛmation by the Party himſelf, 

Ik an Oziginal is Præcipe quod ſolvit, inſtead of Præcipe quod 
reddat, 02 Hos breve fo2 Hoc breve, tis not amendable by the 
Statute 8 H. 6. becauſe this muſt” be imputed to the Ignozance 
of the Curſito2 ; it makes the TUrit without due Fozm which is 
required by Law, fo2 forma dat eſſe rei, and pꝛebents Conſuſion, 

But by the later Authozities, falſe Latin is amendable, as in 
CUaſte, if the TUrit is * deſtrictio inſtead of deſtructio, fo Hos 
breve fo2 Hoc breve, 02 Debet fo2 Debeant. 77 56 

So Debt in the Debet when it ſhould be in the Detinet, per 
Stat, 16 Car. 2. amendable, and Mant of Pledges in a Suit by 
Oziginal, becauſe tis only Matter of Fozm, by which neither 
the Right of the Cauſe oꝛ the Nature of the Trial is altered; the 
like where the Suit is by Bill. 1 ren way + 

The DmiMſon of Vi & Armis & contra pacem was fozmally held 
fatal, even after a Uerdit, fo2 it was held to be Matter of Sub⸗ 
ſtance, becauſe it bzings a Fine to the King, but now tis amend: 
able by the laſt Statute; ſa is the Omiſſion ok a profere hic in 
Curia after a Uerdict, but not upon a Oemurrer. - - Ty 

And by the ſame Statute an Omiſſion of a Capiatur oz Miſeri- 
cordia ſhall be amended, and ſo tis it a Capiatur be entered in- 
3 | ſtead 


M144] Amendment. 


ſtead of CT Meridia, to. where” an i 5 Kai =D 

mas, and the Judgment was Quod Johannes e ret, this 15 
amenvable, koz the Biltike is 10 4 the Say , bi 

was right in the Recozd; and e Pee Tant 9475 
parl the Judgment which voth nor ſe the be Pets of the Sta 
02 the Right e PIE: uns „ 


—— 


| Greenwood ele Pig ot. "Thins 1 Will 11. . 


"Reſpaſs.fo2 an Aﬀſault' and Battety; the Defendant plead» where the 
ed Son aſſault demeſne, the Plaintiff K De ſon tort — r 


demeſne abſque tali cauſa. & de hoc ponit ſe ſuper triam & fe one 
rediat” * Edwardus (which, was 9228 Patnritf's Name olds, 85 
en it ou have, be the, Ne Name; th 32 , 
nal, the Alte and the rius Koll, dad boch tht Ma Nett 
t the Plea Kol es ge. Adjupged, ad oh 0 * & : 17 8 444, 


mended. 2 ” $$7,155,627. 


TTIT, 


Sanders werſus Lendjt:" "Mich, · Anne * K. l 


u a tutit of Ettaz, upon a vent fir the Court. "oe K er. 
Northampton, the Recod removed being Præceptum fult, amen ded by 

inſtead of praceptum eſt, in the Venire, and Meſſes inſtead of ns Draught 
Miſis z the Dzaught below was right, it being dzawn by the 
Clerk and peruſed by Counſel ; and now upon a Motion to a. 
mend the Recozd by the Dꝛaught (which the Clerk ſwoze to be 
Right below) it was denied, becauſe it was no moze than a 
2 A in their own Cuſtody, of which this Court could 
p whe fd Notice”; and if this, ns bi done  Confrſbanee (as 
mfitedged) Dekendant might bing is Rar 


A Falch. 7 1 III. 


R eifed, That whilit the Decltrarton Wk, 7 Court Whilt all i 
kt 


e leave to amen any Thi leMube, ner wichen 
le in 11 5 Cale tis nor wichin the Statittes of Amend- —4 
ments; but when onte it comes it Parchment the Court can — 
give Leave to amend no farther than is allowed by the Sta- 
tute, kor "tis then a Beko, un dnght tor robe valh'y oz Me. 


ko 


ben, but not fone the Nor 


Nota, After a Pieter otily i 
ty eannot amen without Leave 


lde Eburt. 


Uhete 


MT. Amerciaments and Fines. 


162. Court will not alter it to fit it fo2 the Plaintiff's Purpoſe in 


. 13s 


cahere the. Roll varies from the Original, the Roll might be 
amended at Common Law at aup Tinie; fo2 the Original is a 
8525 of itlelf, and the Entty ol it on the Noll is 'only Ex a- 

ndanti, tho the Uſage is to enter it. 
z Rep. 157- " 0 during the Term, the Court might amend any 'Mittake 
fn the Roll at Common Law, ko: the Roll is only the Re- 
membzance of the Court during the Term. 

But at the Common Law after the Term, the Court could 
not amend any Fault in the Roll, fo2 then the Recow/ is not in 
the Breaſt of the Court, but in the Roll it leit. 


Williams verſus Hoskins. Mich. 3 Annæ B. R. 


gte. — 0 E Plaintiff obtained Judgment "Y Ejectment. foz two 
of Buckſome 1. Bovuſes, and bzought a Scire Facias on that Judgment, to 


3. Heine * thety Cauſe why he chould not have Execution of one Houſe ; the 
Mol. Caſe, Defendant pleaded Nul tiel Record, and the Plaintiff perceiving 
See Cro. El. the Fault, moved to amend it. Sed per Curiam, This Scire fa- 


760. 


Ge. Car. Cias is a good TUrit, there is no fault in it ta amend, and the 


: Roll. 197, thig Judgment, when tis pꝛobable there map be another Judg- 
797. 472. ment in Cjetment koz one Houſe, and the Defendant having 
which per taken Advantage of it, it ſhall not be amended to falſifie his 
* card deed $5] 


1s a ha 
Strain. 


AMERCIAMENTS and 
FINES. 


„Pong the Antients all Punichments were Pecuniary, 
from whence the Latines properlp ſap, Solvere pœnas; 
but in Pꝛoceſs of Time this Sort of Puniſhment became con- 
temptible, and then ko; ſome Crimes Death enſued. 


Bradton 129. All Amerciaments and Fines belong to the King, thus Fines 
upon Original Writ, and Fines pro licentia concordandi, and the 
Reaſon is, becauſe the Courts of Juſtice are ſuppozted at his 
Charge 3 and wherever the Law puts the King to any ae 
4 92 


— 


„ ww - — „ 


8 


nas * 


n 
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Amerciaments and Fines. — 


fo2 the Suppozt and Pꝛotection of the People, it p2ovides Mo⸗ 
ney fo2 that Purpoſe, and this is called, Vectigal Judiciarium. 
An Amerciament is o2dered by the Court, but affered by the s Rep. 3. 
Jury, and a Fine is not only oꝛdered, but aſſeſſed by the Court ; 
and as fo2 thele Amerciaments, which are ozdered and affeffed by 
the Court, upon Dfficers, who are in Contempt, oz in Dekault 
of their Duty, theſe ſeem to be rather Fines than Amerciaments, 
tho* they are commonly lo called; and pet it hath been held, 
that where a Pecuniary Penalty is aſſeſſed by the Court upon an 
OE 'tis pzoperly an Amerciament, but when on a Stranger, 
'tis a ine. rn „N an 44 
CUhere the Deſendant is found guilty of a Misdemeanoz up- 1 vent. 209, 
on Indickment, and Fined, he cannot move to mitigate the Fine 
unleſs he appear in Perſon; but he may be fined tho' abſent. 
— TWherever a Fine and Ranſom is mentioned in a Statute, Dyer 232. 4. 


the Mod Ranſom impozts a Sum treble to the Fine, tho my 


Low: Coke in his Littleton tells us tis the ſame Thing. Inc. 127. 
Uhere a Statute impoſes a Fine at the CUilt' and Pleaſure of , Inſt. 71. 
the King, that muſt be intended, ol his Judges, fo2 tis by them | 
the Fine is impoſed. i} ji 78 B 
Chere a Statute impoſes a Fine certain upon any Convickion, 
the Court cannot mitigate it; but if the Party come in bekoze 
the Convickion and ſtibmits himſelf to the Court, they may aſ- 
— * leſs Fine, koz he is not convicted, and perhaps never 
But tho' the Fine is certain, pet the Court of Exchequer map nen er 
mitigate it becauſe tis a Court of Equity, and they habe a PN 24,72 
y De 2 it. | way P26 | T1 FRET BE 18671565 | 
At a Court-Leet the Steward told W. R. he wag a Reſiant, Cro. Elia. 
who replied, he lied, thereupan the Steward ſined him 20 1: and 
adjudged good without a Pꝛelcription ſa ta do, and Debt lies 


koꝛ this Fine. But ik he Fine the Jury oz a Contempt, he 


muſt Fine them ſeveraliy, fo2 the Contempt of one is not the 
Contempt of the other. x Roll. Rep. 334. 


\ - 
422 


2 * * —— 


ANTIENT DEMESNE. 


_—_———_——_—_——_ * — 


—y— — — 


Hunt verſus Browne. Hill. x Anne: 


HIS Caſe is put at large in 1 Lutw. and in arguing it 
1 Lare Holt, Ch. Juſt. held, That a Recovery in Antient De- 
Where a meſne with double Uoucher, is a Bar to an Eſtate⸗ tail, as it 
41 is in the Cotirt of Common Pleas, fo; a good Foundation of 
Court of a, ſuch a Cuſtom muſt be ſuppoſed, and tis that which Hath given 
tient De- this Conveyance ſuch Effet and Operation; (o likewiſe a Reco- 
_— with yery by Default in that Court is a Diſcontinuance, as tis in 
Voucher, is the Common Pleas, and a Fine likewiſe is a Diſcontinuance, 
a good Bar hlit no Bar, and as to that Point tis not material, whether 
Tail. Eftare the Court is a Court of Beco oz not; fo2 if the Aﬀion ſuen 
there will recover a Freehold, the Dilcontinuance is a neceſſa⸗ 
ry Effect of ſuch a Recovery, fo2 every Recovery recovereth a 
Fee-ſimple, and every Recovery of a Fee-ſimple wozks a Diſcon- 
tinuance, and therefoze a Fine levied in this Court (if tis a 
Fine) muſt be of the ſame Conſequence and Effet as other Fines 
are, and certainly a Fine map be levied of Lands in Antient 
Demeſne, in the Court of the Lozd of the Banoz, upon a 
Writ of Right Cloſe, fo2 tis agreeable to the Power of 


that Court in other Inſtances; as fo2 Example, that Court 


may try the Miſe joined upon a TUrit of Right, which hath the 
ſame Effect upon a Non-claim as a Fine hath ; and the Tenants 
of ſuch Lands would be under this great Oiladvantage, that no 
Fine at all would be levied of their Lands, if it might not be levied 
in that Court. but their Pyivileges can never be intended to be 
to their Diſadvantage : To all which the Court agreed. 


Kite verſus Laury. Hill. 7 Will. III. B. R. 


1 Salk. 56. 


e PF Ejetment the Defendant pleaded, that the Manor of Bray 


may is Antient Demeſne, and that the Lands in Queſtion are 
dure has z held of the lald Banoz, and pleadable by Writ of Right 
traverſable, Cloſe in the Court of the Lozd of the PManoz. The 


«nd nor he Plaintiff replied, that the Lands were in the Pariſh of Bray, 
able in the”. | - and 


Lord'sCourt. 2 
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Antient Demeſne. 35 


and were Frank- Fee and pleadable at Common Law, and traver- 
ſed, that they were pleadable in the Court of the Manor; and 
upon a Demurrer to this Replication it was argued, that the 
Pꝛecedents were otherwiſe, fo2 tis the Tenure, and not its be- 
ing pleadable in the Court of the Manor, which is traverſable z 
fo2 that is but a Conſequence of the Tenure, to which the Court 
inclined, ſaying, that where Antient Demeſne is pleaded, in ſuch 
Caſe the Party (to make a full Defence) muſt either take Iſſue 
upon it, oꝛ traverſe the Tenure of the Hanoz, 02 that there was 
a Fine levied, oz Common Recovery ſuffered, and ſo rely upon 
the Eſtoppel, and pꝛay Judgment, whether he ſhall anſwer to it 
as Anttent Demeſne, contrary to ſuch Fine 02 Recovery: And 
Note, That where Antient Demeſne is pleaded, the Defendant 
muſt alledge, that the Lands are held of ſuch Pauoz which is 
Antient Demeſne, and not that they are Parcel of ſuch a Banoz 
which is Antient Demeſne. : 


Zouch verſus Thompſon. Mich. 9 Will. III. C. B. 


A Fine being levied of Lands in Antient Demeſne, the Lozd 3 Lev. 477, 
brought a Writ of Diſceit againſt the Tertenant, and a- bre 
gainſt the Heirs of the Cogniſee and the Peir of the Cogniſoz, Writ of De- 
ſeven Pears after the Fine had been levied ; and declared gene: ig 3 
rally, that he was Low of the Panoꝛ at the Time of the Fine Cogniſce «s 
levied, and pet is Lozd thereof, without chewing any Eſtate ſpe- ve 2 
cially ; and in this Caſe theſe Points were reſolved, (1.) That a iv. of 
Writ of Deceit lies againſt the Cogniſee himſelf as well ag againſt a Fine. 
the Cogniſoz, becauſe he is a Party to that Fine which wozks a 

TUrong and Pꝛejudice to the Low of the Banoz. (2.) That this 

Writ lies againſt the Heir of the Cogniſor or Cogniſee, becauſe 

the Fine wozked a real Deceit and not a perſonal Tozt only, 

which dies with the Perſon of the Tort-feſor, as in non Sum- 

mons, fo2 it being a Wrong by which the Lo2d is dilinherited and 

barred of his Fines and other Outies ariſing from the Courts of 

his Mano, it ſhall by no Beans die with the Perſon of the 
CUrong-doer. (3.) That the Lod need not ſhew any Eſtate in 
particular, tis ſufficient that he was Dominus pro tempore, ann 

if his Eſtate ſhould determine by Alienation, the Tenant ought to 

plead it Puis darrein Continuance. (4.) The five Pears Non- 

claim is not material, becauſe a Fine may eſfabliſh the Right of 

another, but can never eſtabliſh its own Defets. (5.) This Fine 

is coram non judice, and meeriy voſd: See Br. Fines 47. Br. De- 

ſcent 14. 21 Ed. 3. 20. 7 H. 4. 28. 1 Leon, 290. Herne g 

Pleader 93. | 


E 2 Savery 
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Savery Verſus Smith. 


2 Lutw. * Replevin fo2 taking his Cattle, &. The Defendant made 

ke mg Conuſance fo2 Toll in Highworth- Market, demanded of the 

Replication Plaintiff, which he refuſed to pay, and thereupon he juſtified the 

pleading An- Taking the Cattle; the Plaintiff: replied, that the is Tenant of 

nen Þe- 4; the Manor of Henningdon in Wilſhire, which is Antient Demeſne, 

not ſer forth and that Tenants of Lands in Antient Demeſne are quit of Toll 

what Title. in all Places, &c. and upon a Demurrer to this Replication it 

was inſiſted koz the Defendant, that the Plaintiff had not made 

a good Title to this Privilege, becauſe ſhe only ſet kozth, that 

ſhe is Tenant of the Manor which is Antient Demeſne, when the 

ſhould have declared, that ſhe is ſeiſed in Fee of ſich Lands, &c. 

which the held of IT. F. as of his Manoz of Hanningdon, which 

is Antient Demeſne : But per Curiam, tis not neceſſary fo2 ſuch 

Tenants to ſet foꝛth what Eſtates they have, either in Fee-ſimple 

02 otherwiſe ; tis ſuffictent fo2 them to alledge, that Homines & 

Tenentes de antiquo Dominico ought to be diſcharged of Toll, 

&c. then it was objefted, that the Plaintiff had laid this Pꝛivi⸗ 

lege too general, fo? it was to be diſcharged ot Tolt generally, 

and in all Places, &c. when by Law Tenants in Antient Demeſne 

are not diſcharged of Toll, but only of ſuch Things which ariſe 

on their own Lands, and which are fo2 the Suppozt and Eale of 

them and their Families; and the Ueaſon of this is, becauſe 

theſe Lands were fozmerlp in the Poſſeſſion of King Edward the 

Confeſſor, 02 King William, called the Conqueror; and there- 

foze in the Domeſday-Book, which was made in the 2oth Year of 

the Reign of his Reign, they are called, Terrz Regis Edwardi, 

and thoſe in the Poſſeſſion of King William are called Terrz Re- 

gis; and when any of theſe Lands were alien d from the Crown, 

the Tenants were obliged by their Tenure to manure the King's 

Demeſnes, and therefoze to encourage them in that Labour, they 

had this Pꝛivilege to be diſcharged of Toll of all Things which 

did ariſe 02 grow on their own Lands; but when they turn Ber- 

chants and Traders in other Things, they are not within the 

1 Leon. 231. Reaſon of this Puvilege » fed per Curiam, to be quit of Toll in 

Wer e, Places, Wall be intended of ſuch Things in all Places where be 
Knight, * ts Tenant, 5 
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AP PE AL. Ke Reſtitution. 


Bp the Common Law a Female might have an Appeal as 
Heir to any Anceſto2 as well as the Male; but now, by 

* Magna Charta, 'tis enacted, that nullus capiatur vel impriſone- * Cap. 34- 
tur propter appellam fæminæ de morte alterius quam viri ſui. 
And where a Moman bzings an Appeal of the Death of her 
Husband, ne unques accouple fn loyal Matrimony is a good 
lea; ſo is a ſecond Marriage, but an Elopement is not. | 
It lies at any Time within the Pear and Dap, to be accompted : 1:8. 31s. 
from the Death, and not from the Stroke given; but an Ap- 4 Rep. 42. 
peal of Robbery may be bzought after the Pear, Mich. 13 Car.“ on. 16. 
James Gower'g Cale. | ER. 
- Jn an Appeal of Felony, u Nonſuft after Appearance is pe- 1 Int. 139. 
remptozy, and ſo it is in an Appeal of Maihem, becauſe the 
CUrit is felonice maihemavit. 
In an Appeal of Murder, the Defendant cannot juſtify ſe de- 
fendendo, but muſt plead Not guilty, and the Jury ſhall find the 
Special Matter; but in Caſes not capital, as Mayhem, &c. he 
map juſkify ſe defendendo, but not in Defence of his Goods ; foz 2 1:8. 316. 
if he plead Not guilty, he cannot give ſe defendendo in Evidence, 
Nn an appeal, the Defendant having pleaded to Jſlte, map ne- Cro. Elis. 
bertheleſs walve it, and demur upon the Count; fo2 the Trial = 
would be in vain if that fall; and pet if the Demurrer be aus. 
— againſt the Defendant, the Judgment is only to anſwer 
The Father attainted of Felony, was flain by one who had 7 Rep. 13. 
no Authozity, the TUife ſhall bzing the Appeal and not the Heir, >< 196 
fo? hæres eſt nomen juris, but Uxor eſt nomen naturæ, and the 
Attainder of the Hugband cannot extinguich that natural Rela- 
tion which is between Ban and Mike, tho' it may that civil Re: 
lation which is between Anceſto2 and Peir. | | 

In an Appeal againſt four by Writ, the Defendants appeared cro. Eliz 
at the Return, and the Plaintiff offered to declare againſt them 525 
as in Cuſtody : Sed per Curiam, they are not in Cuſtody upon c 
their Appearance, but there muſt be a Committitur oz Bail filed, 
upon which the Plaintiff-was called, and Nonſuft. © © 

An Infant bzought an Appeal per Guardianum, and at the Day xoy 88. 
it was pzayed, that the 'Guardian might not be demanded foz Laich 173. 
three oz four Days being ſick z but per Curiam, it was denied, 
und lo the Inkant loft his Appeal, 2 FFC 
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Prince verſus Bawd. Mich. 5 Will. III. 


Akin of Murder, the Defendant pleaded Avuterfoits con- 
vin fo2 the ſame Dffence, and the Oyer of the Reco2d and 
Conviction being demanded, it was moved, that it might be en⸗ 
* Dyer 284. tered * in hæc verba : Et per Curiam, Oyer of the Recozd was 
granted, but it ſhall not be entered in hc verba, becauſe it is a 
Recozd of the ſame Court; now, upon the Oyer. ſeveral Ua- 
tiances appeared, ſo that it was objected, that the Oefendant had 
fafled of his Recowd, upon which it was pꝛaped to amend, being 
all in Paper; but on the other Side it was objected, that Auter- 
foits convict was only pleaded fo; Delap, fo? tis no Bar within 
the Statute 3 H. 7. But it was ruled, that befoze that Statute 
Auterfoits Convict 02 acquit were good Pleas in Bar of an Ap- 
peal, and that the Statute has only the two Pleas of Auterfoits 
acquit or attaint, but that Auterfoits convict temains as at Com- 

mon Law, | | 


% 


Hoile verſus Pitt. 


4 Mod. 158. IN an Appeal of Murder, the Defendant pleaded a Conviction 
3 fo2 Manſlaughter at the Sefflons held in the Old Baily, and 
in criminal that he had his Clergy; and befoze any Demurrer to this Plea, 
Caſes, 02 Iſſue joined, there being a Fault appzehended, becauſe the 
Defendant did not ſct fozth by what Authority the Court at the 
Old Baily was held ; thereupon the Defendant, by his Council, 
moved to amend his Plea: Sed per Holt Ch. Juſt. the Appellant 
himſelf cannot amend, and the Reaſon is the ſame why the Ap- 
pellee ſhould not; fo2 in this Cale, by an Amendment, a new 
Roll is made, whereas in other Caſes Amendments are made 
when all is in Paper; and no Statutes extend to Amendments - 


in Appeals in criminal Cauſes, 


Bauſon verſus Offley. 
3 Mod. 121. IN an Appeal bzought by the Mike for the Murder of her Huſ- 


\vhere the 1 band; ſhe declared, that on ſuch a Day and Year one Offley 
iven in one did Aſſault and CUound her Pusband in the County of H. of 
County =2d which Cound he afterwards, on ſuch a Day, dien at R. in the 
was in ano- County of C. and that one Lippon was aſliting the ſat Offley, 
ther County. &c. The Cauſe being tried, the Jury found that Lippon gave 

the Wound, and that Offley was aſſiſting him; and now, upon a 


Motion in Arreſt of Judgment it was inſiſted koz the n 
x | 


* 


3 
Appeal. 


39. 


that the Count and the Uerdii in Appeals muſt be certain, other: 
wiſe no Judgment could be given againſt the Appellee ; but here 
the Uerdict found another Perſon gave the Wicund, and not he 
againſt whom the Appellant had declared. Sed per Holt, Ch. Juſt. 
This is an Exception which might as well be made to an IndiQ- 
ment, as to a Count in an Appeal, fo2 the one ought to be ag 
certain as the other; but in this Caſe 'tis certain enough, fo2 he 
who gave the Stroke, and he who was aſſiſting in it, are both 
equally guilty : Then it was objected, that the Cauſe was tried 
in a wong County ; fo2 it was by a Jury in C. when it ought 
to be by a Jury of both Counties, ſince the Mound was in one 
County, and the Death in another. Sed per Curiam, by the 
Statute * 2 & 3 Ed. 6. tis enacted, that an Jndi#ment found by a 
Jury of that County where the Death happens, ſhall be as et. 
fetual in Law as if the TUound, which wag the Cauſe of ſuch 
Death, had been given in the ſame County, 


Culliford's Caſe. J 13. 


Þ E Defendant being indicted fox Burder, was found guil- 
ty of Panſlaughter at the Ae, .ad an Appeal was im- 
mediatelp bzought; the Judge gave the 1 7 5 Time to plead till 
next Aſſiſes, but in the mean Time the Appellant bꝛought an Ha- 
beas Corpus & Certiorari, to remove both the Body and the Re⸗ 
com into B. R. and afterwards the Parties agreed, and the ap- 
pellee being bailed, he appeared in Court upon his Recogniſance 
and pꝛoduced a Releaſe from the Appellant, and thereupon mo: 
ved to be diſcharged, there being a Counſel koz the Appellant, 
and conſenting to it. Sed Holt, Ch. Juſt. The Court will be 
poſſeſſed of the Recozd befoze he ſhall be diſcharged; therekoze 
let the Habeas Corpus & Certiorari be returned, and the Re- 


— ——_ — 
* 


v. Cap. 45 


Mod. Caſes, 
219. 


— 
oy 


turn filed, then the Appellee muff be arraigned, and afterwaryg 


he may plead this Releaſe; but if the Appellant is not ready 
at the Return of the Certiorari to atraign his Appeal, 02 doth 
not appear in Perſon, the Appellee may have a Scire facias to 
compel him, and if he doch not came in upon the Return of ſuch 
Scire facias, he ſhall be demanded and be Montt: But th 
Appellee is not pet to be dilcharged, becauſe there is a Reco 

againſt him in Court, and therefoze he muſf be arraigned upon 
the Judictment, and then be may plean Auterfoits acquit, &c. 


F y 
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Dyer 362. 


Co. Ent. 384. 


Cro. Car. 169. 


Yelv. 1 59. 


1 Inſt. 121. 


Sid. 24, 211. 
1 Lev. 31. 


Antea Tit. 


Ad vowſon, 
S. C. 


Antea Tit. 
Ad vowſon, 
S. C. 


APPERTAINING. 


Ands may be ſaid to be appurtenant to an Houſe, either in 
the King's Caſe, oz in the Caſe of a Common Perſon, 
2 they have been let and poſſeſſed together a convenient 
ime. 

A Way cannot be appurtenant oz appendant, as a Common 
may, becauſe tis not an Intereſt, but an Eaſement. 

The Thing which and to which *tis appurtenant muſt agree 
in Nature and Quality; as Turbary may be appurtenant to an 
Houſe, but not to Lands, a Leet to a Manor, but not toa Church, 
a Seat in a Church to an Houſe, but not to Land; fo an Advow- 
ſon ſhall not be appendant to the Services, but to the Demeſnes of 
a MWano?, fo2 the Demelnes are of a perpetual Duration, but 
the Services are not. 

A Vicaridge may be appendant to a Manor, becauſe tis derived 
out of the Rectory of Common Right ; and yet by a Gzant it 
may be annexed to a Mano. | 

W. R. ſells a Mill cum pertinentiis, the Jury find a Kiln 
was occupied with the Bill foz many Years. Sed per Curiam, 
that Kiln ſhall not paſs by thoſe Mozds, fo2 it might be a 
Lime-Kiln, and may have no Relation to the Pill; but if the 
Jury had found it to be a Balt-Kiln, it migt be otherwiſe, 


Rex verſus Biſhop of Cheſter. 


N Advowſon is appendant to a Panoꝛ, the Owner mozt- 
gages the Manoz in Fee, except the Advowlon, tis now 
become in G2ols, but if the Money is paid on the Day, tis 
become appendant again, and. if tis paid after the Day, the 
Advowſon is appendant in Reputation; fo that it may paſs fn 
a Gant by the Name of an Advowſon appendant, tho' per Holt 
Ch. Juſt. in Truth the Appendancy is deſtroyed, 


Reynalds verſus Blake. Paſch. 9 Will. III. 


WO Coparceners of a Manor; the Demeſnes are allotted 

1 to one, and the Services to the other, the Manoz is gone 
and the Advowſon becomes in G2ols 3 but ik one die without 
Iſſue, and the Panoꝛz deſcend to her who had the Services, 
1 | ver 


Apprentices. 


per Holt, Ch. Ju, the Manoz is revived again, and the * 
vowſon becomes appendant as it was 1 __ we Deveranee | 
— by At in Law. 


APP RE N TI CES; | See In- 
dictment 17,21. Travers 8. 


Punting's Caſe. 


N Oder to viſcharge an Apdjenttce was wude becauſe Order to dif 

it was to the Trade of a Tallow Chandler, which is a — = 
Trade not mentioned in the Statute ; beſides/it' was under the anmed. 
Hands and Seals of three Juſtices, when that Statute requires | 


there ſhould be Four. by 


Peck's ; Cab. Mich. IO will me 


b E Matter took an ae in tb and before * in 

the Time ok Appzenticechip expired the Baſter died, and Mager die 
left the Appzentice impotent and a Cripple, the Juſtices made his Execu- 
an Dyer, that the Executozs of the Baſter ſhould receive and 7275 bein 
pꝛovide fo2 this Appzentice ; but this Oer was - quaſhed, be- provide for 
cauſe it did not appear that they had Aſſes, o2 that they lived th © Appren* | 
in the ſame County; and by Juſtice Giles Eyre, this is a per⸗ 


ſonal Truff, and "a the Gree the Death of either the Ma⸗ 


# > 
++ 


ſter oz Apprentice, and the cutozs may be of no Trade, 02 
of another Trade than the Maſter was; but he held, that an 
Aion of Covenant would lie againſt the Executozs, but then 
the Plaintiff muſt pzove Aſſets. And per Holt, Ch. Juſt. by 
the Cuſtom ot London in ſuch Caſes, the Executoꝛs ſhall put 
out the Appzentice to another Maſter of the ſame Trade; and 
in other Places, where a Maſter hath a great Sum wſth an 
Apprentice, and covenants fox his Inſtruction and Maintenance, 
it out be hard to conſtrue . Death to be a „ ot 
0 


AZ Apprentices. 


thoſe Covenants; and that it hath been adjudged, that tho the Co- 
benant fo Inſtruction may fail, yet he ſtill continues an Appzen- 


ths with the Executozs 02 Adminiſtratoz, to be maintained by 
them, 


Anonymus. 


Mod. Caſes, FY E Maſter bzought an Aﬀfon of Covenant againſt his 
A. Matos Apprentice fo2 departing out of his Service at ſuch a 
brought Co- Time. The Defendant juſtified by Uertue of a Licence from his 


«died ihe Maäſter to Depart at that Time; and Iſſue being taken upon the 


Apprentice Licence, Holt, Ch. Juſt. held, that upon ſuch a Declaration the 
ond = hs, Maſter ſhall not give Evidence of the Defendant's departing 


Time. without Leave at any other Time, becauſe in this Caſe the Time 
| is material and not tranſitozy, as in Treſpaſs and other Caſes. 


White verſus England. 


4 Mod. 145. EBT upon the Statute 5 Eliz. fo2 uſing the Trade of a 
x rags oral Tiler, not being dppzentice to that Trade foz ſeven Pears. 


for the uſing The Defendant pleaded, that his Father wag a Freeman of Lon- 
ths * don, and that he (this Defendant) was his eldeſt Son; and that 
letting forch, by Uertue of a Cultom in London, the eldeſt Son of a Freeman 
that it was a IN re patrimonii might uſe his Father's Trade. The Plaintiff de- 
Trace utes. murred to this Plea, and the Counſel fo2 the Defendant did not 
ar the Time fiſt upon it, but objeted, that the Declaration was ill, becauſe 
when the the Plaintiff din not aber, that the Trade of a Tiler was an Art 
made. 02 Plſtery vſed in England, at that Time when the Statute was 
made, Sed per Holt, Ch. Juſt. the very Trade is mentioned in 

this Statute, aud therefoze it muſt neceſſatily be intended, that it 
was nſed at that Time. | 09 ey 


The Quern ver ſus Collingwood. ' 

Mod. Cafes, "TJ" ÞE Defeudant was indicted, faz eaticing an A 
a wn 8 take amap bis Balter's Goods, which be (the Defenpant) 
Apprentice Did receive, &c. Upon Not guilty pleaded, the Defendant was 
to rake #7 Taund guflty; but upou 8 Matian in arrest of Judgment, it was 
Goods, not held per Holt, Ch. Jult. that the Indictment Was id, becauſe it 
_ Criminal un- DID nat ſet foath, that the Apprentice Did aQually take away. any 
leſs ſome al, without 


God: were Goods; £02 an Enticement is nt Crimin 
actually ta- Done in Nurſaance at it: 'Tis True, this Judictaweant fets fozth, 
ken avay- that the Delendant Þid receive the Goods, Which implies that they 

Were talen awap, ta otherwile they could nat be e 
by ; a Charge 
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Appropriation. | 143 


a a Charge in an Indictment muſt be poſitive, certain and dirc#, 
and not by Implication. 


APP RO PR IATI ON. 


A Appropriation of an Advowſon, Church, Glebe, Tithe, Plow. 495- 
&c. muſt be to ſome Body politick oz Corporation; and 

when it was made by the Patron oz firſt Founder, the Foꝛm was 
thus: Ego W. R. de H. conceſſi Eccleſiam & ad vocationem meam 
de H. cum terris & decimis omnibus ad eam pertinentibus Abbari 
de S. &. (a that not only the Advowſon and P2ofits of the 
Church, but the Incumbencp it ſelf, which is a (piritual ung, 
veſted in the Appꝛapziatoꝛ. 

at Common Law an Appꝛopziation could not be made but to a 
Body Politick, oꝛ to a Cozpozation, fo2 a natural Perſon is not 
capable of it, becauſe he cannot be perpetual, and an ApP20p2ia- 
tion makes an Incumbent perpetual. -- 

And at Common Law it could not be made to a Lay Perſon, 
fo2 as he could not be an Jncumbent by a Preſentation, ſo he 
— by not by an Appropriation, which is but a mo2e laſting Intum⸗ 

nc 4 N 
Theſe opopylatians at firſt were made ta Abbots, 1 and 
ſole Corporations, who might adminiſter -Sacramentais; and had 
Cure of Souls; but afterwards by Diſpenſatious:thep were made 
to {piritual Cozpozations aggregate, ha had no Cute of Souls, 
as to Deans and Chapters, and at laſt to nee mne of Plov. com. 
Hoſpitality, Grande nefas, as Dyer talis it. bp Por 14 

An Appzopziatian cannot be granted over, for: tis an Incum- Hob. 30. 
bency, which is a ſpiritual Ching, tis included in the ſpiritual = 
Function, which being of the highe& Truſt, cannot be trangferred. 

It cannot. be made without the Patron, {02 hig Advowſon being propria 
a Lay Jnberitan e, caundt be diveſied without) his Conſent,-new-- e age 


be made 


ther can it be made without the Conſent oz Concurrence of: the without the 


King, becauſe the 2 dvowlon ft ſelf is held of him mediately-@ im- Fron. 


mediateiy, and he ſhall not loſe his Poſſibility of Eſcheat oꝛ Lapſe, 
without his Conſent, but an Appꝛopziation may be made by the 
Patron, and the King acting as ſupzeme Ozwinarp, without the 
Bichan; and the Reaſon is, becauſe, befoze the Refozmation it 
might have been made by the King, by the Patron and the Pope, 
and whatever the Pope might have done, is now veſted in the 
King by the Statute of H. 8. 1 

R- 
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AR BIT RAM E NT. 


* 


Umpirage. W ere an Umpire is to be choſen by the Arbitratozs, the 
ſame Time map be limited to the Umpire as was limi⸗ 
ted to them to make their Award; koꝛ by chooſing an Umpite they 
determine their own Power. N e ee 
2 Vent. 116. There a Submiſſion was to the Award of A. and B. ita quod 
10-423. they make it by ſuch a Time; and if not then, to the Sentente 
Nod. 275, ok ſuch Umpire as they ſhall chooſe z ita quod he make his m- 
Jones 167. pftage in the ſame Time; an Umpirage ſo made is good, becauſe 
2 262. here was no concurrent Authority, fo2 by chooſing an Umpire the 
Arbitratozs had determined their own Power; and therefoze, tho 
the Arbitrato2zs ſhould make an Award after they had choſen an 
Umpire, the Umpirage ſhall be good, but the Award vold. 
The Law is the ſame, if the Umpire was appointed by the 
Partics themſelves; foz tis not an abſolute and concurrent Ju- 
risdiction, *tis only a Power given to the Umpire to act, and 
that his Umpirage ſhall ſtand, if the Arbitratozs do not af and 
make an Award, 
Purſuant ts here the Submiſſion is ita quod the Award is made under 
the Submil- Hand and Seal, and the Award is only witten, but not ſubſcrt- 
Palm. 109, body vold; but if the Arbitratoz make his Mark, tis ſuffi- 
112, 121. Cc ent. F 
b Cr. „„ The Submiſſon was to an Award of W. R. and three more, ita 
399. quod ft be made by all four, thee, oz two of them, fn ſuch 
1 Roll. Rep. Caſe an Award made by two oz thzee of them is good, becauſe 
vel. 203. the joint Authozity which was firſt given to all four, was diſtri⸗ 
1 Vent. 30. buted by the ita quod, &c. and an Authozity may be divided, tho 
an Intereſt cannot. | 
Palm. 108. A. and B. ſubmitted all Controverſies concerning their Title 
in H. a Sum of Monep was awarded to one, and that he ſhould 
Releaſe all Actions; the Defendant to avoid this Award, avers 
there were other Actions: Sed non allocatur, fo2 it ſhall be in- 
tended only of ſuch Adions as they had Power over by their Suh · 
miſſion; and if he ſhould be ſued fo2 not releaſing any Action which 
doth — concern this Title, he map plead the Award as to that 


4 | Freeman 


Arreſt. 45 


_ a—_— „ 


Freeman verſus Bernard. Hill. 8 Will. III. B. R. 


ASE on an Agreement, the Defendant pleaded a Sub- * Salk. 69 

' miſſion, &c. and an Award made to ſign mutual Releaſes, 5 
adjudged an ill Plea; fo? tis not intended, that the Bzeach of Ggn mucus! 
the old Agreement ſhould be diſcharged by this Award, but by the Releaſes, not 
Releaſe; tis otherwiſe where the Award it ſelf diſcharges the old Soca. 
Duty and gives a new one. | 1 1 4 
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Brown werſus Burlace. 9 Will. 5 
(1) IN this Caſe it was held, that the Temple is extraparochial, The ni 


and not within any Pariſh, that tis not within the City of chial, bär an 
London, ſo as to come within the Cuſtoms, but tis within the Arret there 
County of the City, but that the White Fryars was within the 75 "2" * 
Jurisdictton of the City. Poſtea Privi- 
That both Dugdale and Stow tell us, that the Temple is pꝛi- lese 12 8. C. 
vileged from Arreſts by the Gzant of the King: Sed per Holt Ch. 
Juſt. Jf the King hath made ſuch a Gzant, tis vold, becauſe the 
= Templers habe no Court of Juſtice within themſelves, yet the 
Court inclined not to countenance Arreſts in the Temple in 
erm. time; but would not (et aſide the Arreſt of the Defendant, 
who was arreſted' in the Temple, and fo he was held'to Special, 


Bail. 
Anonymus. Paſch. 7 Will. III. B. R. 3 5 Moor 767. 
Augen, that a common Bailiff is not bound to ſhew his f. common 
Warrant, either at the Time of the Arreſt, oz at any Time bound to 


after; but he is bound to ſhew the Cauſe of the Arreſt, and at few his 
whole Suit ; but a Special Bailiff may be required to _ bis dure Speenl 


\ 


a r CE , — * 
* 


as — Aflulc and Battery. 
Warrant, fo2 he is not known as as a common Bailiff is, and no 
Man is bound to ſubmit himſelf to one who is not known oz pꝛe⸗ 
ſumed to habe an Authozity. . 
3 Cro 180, Ik a CUrit is returnable, 9 Feb. 02 Otab. pur. the Defendant 
— 4 . cannot be arreſted bp Gertue of ſueh (Urit, either on the roth oz 
Sic an 11th of February, tho tis befoze the Quarto die poſt. if he is an 
. reſten, the Officer: cannot Juſtify it, either in Treſpaſs oz Falſe 
Impuſonment maugbt againſt bim; but ik the Defendant be ta. 
ken on a Ca. Sa, on the ninth Day of February, which is the ve⸗ 
ry Day the CUrit was returnable, the Arreſt is good. 


Paſ.8Will.z3, There a Capias is awarded againſt W. R. and a Common 
Bailiff knows the TUrit to be in the Hands of the Sheriff: Per 
Holt Eh. Tuff. he may arreft-VV. R. without actually having the 


9 Rep. 66. An Arreſt in the Might is good. 
One arreſted in We(tminſter-Hall, ſedente Curia, map be dil⸗ 
Bulſt. 85. charged upon Mgtion, ik the Arreſt was on Meſne Proceſs, but 
not if he was taken in Execution, but even in that Caſe the Df: 
ficer is puniſhable per Curiam. 


Jn Caſes of Peers and — the Pꝛocels is a Diſtrin- 
Bas, yy FEM be 24058 | 


* 
* * * CY a 8 — ; 2 
i 8 a & — . — - — „ ws. th 4 — — A 
CT TITTY Yi TH TT uy rr 75 þ l 
. PB © . ; * » 1 - 
— * . 

17 11 17 
41 127 : \ 


Aue and Barrery. 


Neher * the ON THORN we july an an Aſault in — 

"fence gf bis Perſon, 02 of My 8 they are but 

ag dne Pertan; (0.he way in 2 of. bis Water, becauſe - 
Pagtection- and Jie ipnce is due to h 0 311 

Da bs map jubify. in Deane of fin Fatbex | 07 Mother, Chit»! 

* 1 Roll. dren within Age ; and even ounding may be juſtified in De- 

Rep. 19. fence of his Perſon, but not of his Poſſeſſions. 

Hill. 8 Will.z, In Amit, &c. the Defendant may juſtify the Aſſault to ſave 

B. R. his Perlon, but not ta defend his Houſe oz Poſſefionz fo2 in 

fluch Caſe he muſt plead Molliter manus impoſuit ; but the Law 

2 Roll, 548. He ta be, that. be may juſtify an Aſſault in Defencs * * 

e 0 Faw, Gin. | eh wo be can an any een 
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Aſſignment, Ee. 47 


In Treſpaſs fo2 a Battery ond Wounding, Son aſſault demeſne S Aan. 

is a good Plea, fo2 in this Adion the Trelpafs is the Painct- + 
pal; but in Mayhem "cg not a-good Plea, unleſs it appear, that for a Battery 

the Aſſault was tuch ag endangered bis Life, fox a Pan cannot d Wound 

juſkffy u Maybem tm every Aﬀſault ; ag fo2 Jnſtance, a Man ahn. 

cannot juſftifie daawing his Sword, and cutting of the Hand of 

another, becaufe de firuck him ; but in ſuch Caſe the Defendant 

ought to plead the Aſſault ſpecially (viz.) That the Plaintfff al- ; Cro. 268. 

fauited hum and knocked him down, & c. Et ſi malum aliquid = Bal. 547: 

evenit, &c. de injuria fua propria, ke. | 


a Walter may juſtifie the Beating, bis apprentice, Serkant, 
Scholar, 8c. if the Beating is in Mature of Cazrecian only, 
and with a pzoper Inſtrument, atherwiſe immoderate caſtigavit 


. is a good Reply ; and fo it mas adjudged in Keits's Caſe per 
Holt Ch. Juſt, 


Aſſoult and Battery; the Dokendant _jufiified, to: that the The peter 
Plaintiff was his Appꝛenttee, and that be tempore quo, &c. gave dant juſti fi- 


him gentle Cozrection, and traverſed that he was guilty at * be 


any Time befoze o after de was hig Apmentice 5 and upon a prentice 
Demurrer to this Plea it wag adjudged ill, because the De- gentle Cor- 


rection, but 


fendant ought to ſhew ſome Cauſe ſpecially, e bor £03 did not ſay 
que 


which he beat his Appzentice, end tben canclude a oe, that for wbat. 
ho beat him before oz alter that Time, | | eres 


oy 


$379 


Aſſignment on the Statute 3 2 
EMMETT: 


DE Leſſo2 made a Leaſe fo2 Pears, and afterwards al⸗ Conditions 
I figned his Reverſion to W. R. Adjudged, that all Con- 44 Gore: | 
ditions and Covenants between the Leſſo2 and Leſſee which con- run with the 
cexn the Thing demiled, oz Rent reſerved ; as foz Jnſtance, Land, are 
Conditions o? Covenants ko; repairing, &c. paying the Rent, *222xcd 
&c. are annered to the Reverſion by this Statute, and paſs fon, and go 
with it to the Aſſignee, lo that he may take the ſame Advantage ore At. 
of them as the Lefſo2 himſelf might have done befoze he made 
any Jſſighment ; but not any collateral Covenants, as to pay a 


Sum 


2 * * a 2 — — ' r — 1 2 


48 Aſſignment, c. 


Sum in Gꝛols, &c. are transferred to the Keverſion by this 


Statute, 
Adjudged, that a Bargainee is an alignee within this Sta⸗ 


tute; and do, if he grant his Reverſion to the Ale ok W. R. 


ok the Ozanto?, and quoad him they are Allignees. 


oben Jaan makes a Leaſe fo; Life to A. and afterwards grants 
within this the Reverſion to B. either ko Life oz Pears, B. is an Allignee 
Gennes, within this Statute ; but if he grant the Reverſion only of two 
alt 315. Acres, 02 Part of the Land, he is not an Aſſignee within this 

Statute to take Advantage of Conditions, becauſe he hath but 


Part of the Reverſion, (i. e.) a Reverſion in Part of the Demiſe, 


cannot be appoztioned. 

1 Ley. 22, The Aſſignee of a Rent without the Reverſion, may maintain 

an Action of Debt fo2 the Rent, if there was an Attozment 

_ ſo by that and the Aſſignment a Pavity ok Contract 

paſſes, 

_ © Tho" the Leſſee aſligns, yet the Leſſo2 may have an action 

of Debt fo2 the Rent, and lo may his Executoz, fo2 there is a 
Pavity of Contract between them. 


* — — — by 
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Debt, becauſe the Eſtate is not in him, but in the Allignee, 
and there is no Pꝛivity of Contract between them. 

Debt koz Rent was bzought againſt an Aſſignee ; the De- 
fendant pleaded, that he afligned over his Leaſe ; this is ill, un- 
leſs he ſhew alſo, that the Lefloz had Notice of the Alignment, 
and that there was nothing due at the Time of the Afſignment z 
but Covenant will lie againſt the Leſſee, after ſuch an Alignment 
and 9 of Rent. | 


— a. 


and his Heirs, the ceſtui que Uſe, and the Bargainee, are in 
by this Statute as Aſſignees, fo2 they are in by the Limitation | 


and the Conditions being entire, and againſt Common Right, 


5id. 127. - "But the Heir ot the Lefſo2 cannot maintain an Adlon of 
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Condition, but the 


Attachment Foreign. 


Y F em r . 


— — „* — 
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Maſters verſus Lewis: Trin. 7 Will. III. B. R. 


Credito2 of W. R. attaches Money in the Hands of the 5 Mov. 23, 
X Owinarp. Adjudged, that it could not be, koz a Fozeign 3. f 
Attachment cannot charge any other Perſon than the Debto2 cacttient 
himſelf, which the D2dinary. is. not, befoze Goods of the Jnte- charges on. 
ſtate come to his Þands, fo2z no Credito2 of the Jnteſtate can „ bebt 
ſue him till he hath adual Seiſin, and befoze ſuch Setſin he hath 

ſo little Jntereſt in the Matter, that be ſcan neither releaſe oz 

bzing. the Aﬀton ; but Goods in the Hands of. an Executoꝛ o2 Av- 
miniſtratoꝛ may be attached by a Fozeign Attachment, becauſe 

they are Oebtozs ; and yet by this Means a Debt upon Simple 

Contract may be paid befoze a Debt upon Specialty. 


| Ingram werſus Bernard. Hill. 1 3 Will. B. R. 


53 Þ E Arbitratozs made an Award, that W. R. ſhould pay Money «- 

ſo much Boney on the ſecond Day of January, he having drehe 
given a Bond to perfozm the Award that was attached on the 
firſt Day of January, and the Money awarded was taken upon 
that Attachment on the ſecond Day of January. And per Holt, 
Ch. Juſt. This would have been a good Plea in an Action of 
Debt bzought upon the Award, but not to an Aﬀion of Debt 
brought upon the Bond of Submiſſion, becauſe the Bond is fo2- 
feited ; and when a Bond is foxfeited, tis not the Money in the 


oney in the Bond it (elf which is at- 


A Debt due by Judgment obtained in the Courts ot Weſt- » Roll. 552 
minſter, whether the Aﬀion was koz Debt oz Damages, cannot 
be attached by the Cuſtom of London. 


A Creditoz of W. A. attaches bis Debt in the Hands of W. : Roll. Rep. 


S. who was indebted to the ſaid W. A. and this being removed 8 : 


into B. R. by Certiorari, a Procedendo was granted, becauſe the procedendo 
Party cannot have the like Remedy a B. R. as he may. in Lon- was granted 


after an At- 
0 on. tachment. 


—— 


don. Et per Curiam, if A. ſhould fue W. here, and the Deken⸗ 

pant ſhould plead the Fozeign Attachment, we will allow the 
Cuſtom, becauſe it comes in by way of Plea ; but where it 
comes by way of Dyiginal Suit we cannot do Right to the 
Parties, therefoze a Procedendo was granted. 


ATTORNEY. 


1 Inſt. 128. 1 all Aﬀfons at Common Law, and in all Courts, both 
$ Rep. 59. the Plaintiff and Defendant appeared fn Perſon ; fo2 the 
CUrit commanding them fo2merly to appear, it was underſtood 

an Appearance in Perſon, and therekoze the Entry is fill Quz- 

rens obtulit ſe, by which Policy there were many veratious 

Suits pzevented and avoided ; fo2 the Parties were compelley 

to follow their Suits in proper Perſon, and could not other- 

wiſe pzoſecute, unleſs they had the King's ſpecial Tarrant fo? 

that Purpoſe. 1 1 3 

But tho' the Parties could not appear by Attozney, pet af: 

ter Appearance, and when the Suit was in any of the Superioz 

Courts at Weſtminſter, they had Power to allow them to 

F. N.B.25.c. P2OCeed by Attoꝛney; but in other Courts that Paivilege was not 


allowed, but the Party muſt fue out a Dedimus poteſtatem de 
Attornato faciend'. | 


AQion for One who is Attomey of Necozd, may bying an Aﬀton of Debt 
his Fees 02 an Alon on the Cale fo; his Fees ; but he, who is not an At- 
tozney of Recozd, can only have an Action on the Caſe. 


Allen 4. Aſſumpſit by an Attomey, in which he veclated, that the De- 
kendant pꝛomiled to pap his Fees; the Defendant pleaded the 
3 Jac. cap. ). Statute 3 Jac. and that the Plaintiff had not given him a Bill 
under his Hand; and upon a Oemurrer to this Plea the Plain⸗ 


tiff had Judgment, becauſe the Statute doth not extend to a 
ſpecial Acton upon the Pꝛomtle. 


Anonimus. Trin. 2 Annæ. 


8 F an Attomey appear, and Judgment is againſt his Client, 


ars with- and he had no TUarrant of Attoznep from him to appear, 
2 eg the Queſtion was, if the Court would fet aſide the Judgment. 


Judgment is Et per Curiam, Tf the Attoznep is refpoiriſible, $ ſhall not be 
ad again | 4 


: let 
his Client, it ſhall not be ſet aſide, if the Attorney is reſponſible. 
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and he being in by the Common Law, and not by the- Statute of 
poꝛt this Aﬀfon : But this Dbjection was not allowed, becauſe 


ATTORNMENT. 


ſet aſide, becatiſe the Judgment was renular : 3 and there is no 
Reaſon that the Plaintiff ſhould ſuffer when he is not in Fault: 


I But if the Attomep is not reſponſible, oz ſuſpecked to be unable, 


the Judgment ſhall be ſet — 15 bnd: the Defendant has 
no Remedp. TER 1 AAN 


Quarn verſus Rowe. . Hill. 5 Will. III. B. R. 


1 Caſe is repozted in 1 Salk. by the Name of Gwam &c 1 Sal. 96, 
al' verſus Roe, but not in the following Manner, which 


was thus: 


, Tenant in Tail made a Leaſe to W. R. to commence five Where an 
Pears after, but in the mean Time he levied a Fine to L. R. to i e 
the te of the Conuſee and his Heirs ; afterwards the Leſſee en⸗ „te 
tered by Uertue of this, and the Conuſee bzought an Aon of Privicy. 
Debt againſt him fo2 Rent arrear reſerved on the ſaid Leaſe; - 
and upon a Demurrer to the Declartion it was objected; that it 
was ill, becauſe the Plaintiff did not ſet kozth any Attornment, 


Uſes, an Attornment is neceſſarpy to create a Piivity and to ſup- 


the Leſſee having only an Intereſſe Termini at the Time ot the 
Fine levied, could not attoꝛn; and the Reverſion upon his Term 
paſſed at that Time as included in the Poſeſſion, 


W. R. made a Leaſe. to B. kor fifty. Pears, and afterwards 
granted his Keverſion to R. then B. aſſigned the Term to R. be- 
foze any Attoꝛnment, and befoze he had Notice of the Gꝛant of the 
Reverſion ; Adjudged, that the whole Eſtate is veſted in R. im⸗ 
mediately, and that the Term is extinguiſhed fo2 in this Cale 
there is no Body to attozm, and thereſaze the Lan veſts in R. 
without any Attonment. 


H 2 - 9 
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52 AVERME NT. 

: vent. 248. The Leſſo2 granted the Reverſion to another, and afterwards 

bought an Action of Debt koz the Rent; the Leſſee pleaded, 

that he had granted away the Reverſion, but did not ſet fozth that 

5 attoꝛned; adjudged, that this Plea of it ſelf amounted to an 
ttozmnment. | 


2 Cro. 8). Adjudged, that an Attoznment to Part is good fo2 the TUhole, 
fo? it ſhall be taken moſt ſtrongly againſt him; and he having on- 
ly a Power to aſſent, he cannot divide oz appoztion the Thing 
granted, | 


AVERME NT. Se Su- 
perſtitious Uſe 3. 


Matthews verſus Carey. Mich. 1 Will. III. B. R. 


1 12% (1) IN Treſpaſs fo2 taking a Diſtreſs, the Defendant juſtified, 
in Treſpa under a Preſentment in the Leet, o an Offence, &c. and 
the Defen- | did not aver in his Plea, that the Offence was committed; and 
cr". upon a Demurrer it was adjudged, that he need not make ſuch 
ſentment in Att Averment, becauſe as to him tis not material, whether the 
gd. 42" Difence was attually committed, o2 not, tis ſufficient that the 

Jury had pꝛeſented it; and as to this er, the Court diſtin⸗ 

guiſhed between a Replevin and a Trepaſs, fo? in the firſt Cale the 
Balliff is an Actor and muſt recover upon the Merits of the 
Cauſe, but in Treſpaſs he is only to excuſe the Mrong alledged 
againſt him, but the Plea was adjudged ill upon another Point, 
which ſee in 1 Salk. 108. | 


Negative (2.) djudged, that negative Pleas ought not to be averred, be- 
Pleas need  £aule a Megative cannot be proved; but affirmative Pleas mult 
ed, be averred, with hoc paratus eſt verificare. 


I 3. In 


AV O n 53 


* 


(3) In Debt upon a Bond fo2 Perfozmance of Covenants; Where 5e 
the Defendant pleaded Perkozmance; the Plaintiff replied, that 17 ey 4 ah 
he was bound to give him (the Plaintiff) an actompt of ail M0- good. 
ney recefved, &c. and chews, that 10 J. came to his (the Defen- 

dant 's) Hands, and that he had not accounted ko; it; the Defen- 

dant, in his Rejoinder, conkeſſed the Receipt of the Money, but 

pleads, that he laid it up in his Maſter's Houſe, and that ft was 

ſtolen, Et hoc paratus eſt verificare; adjudged, that this Aber: 

ment was pzoper, and that he ought not to have concluded to 

the Country, becauſe, having alledged new Matter, he ought to 

give the Plaintiſf Liberty to come in and anſwer it. 

But now the Tant of paratus eſt verificare, o; prout patet per 
Recordum is aided by the Stattite 16 Car. 2. 


Maſon verſus March. Trin. 11 Will. III. 


(4) * falſe Impriſonment, laid to be in the Uacation, the De. Where 4 

fenvant pleaded a (Urit iſſued Teſte in Term-time, per Tefe of « 
quod he took the Plaintiff ; he map reply, that tho it was Teſte Super: of 
in Term, pet he took him in UGacation; fo2 per Holt Ch. Taff, Juſtice, an 
where the Teſte of a Writ is in Support of Juſtice no Adetment nner de 
ſhall be admitted againſt it, otherwiſe where tis to juſtify a againſt it. 
TUrong done. ‚ v4 = 


A VO WR V. 


(I.) No only he who bzings the Replevin, but the Avow- Plowd. 392. 
ant allo is an Aﬀo2 ; foz the one ſues fo2 Damages in 

Taking the Cattte, and the other ſues foz a Rerorn haben; oz & 

Reſtitution of the Goods taken; and therekoze the Avowant (i. e.) 

The Defendant muſt conclude his Avowp as Declarations are 

concluded, and not with an hoc paracus eſt verificare, fox he is an 

Actor, and his Avowyy is his Decfaration, and the Return ok the 

Goods is his Recovery. 1 


( 2.) In an Avowry fo; Damage; feaſant, the Defendant entitu⸗ Sar. 111. 
led himſelf under a Leaſe of the Hugband, and fo2 not chewing it 
was by Deed, fo? that it could not be the Leaſe of the Tlife, but 
of the pusband only; and this being made an Objection, it 2 
| dil: 


* 


2 


AVOWEY. 


3 Cro. 162. 


diſallowed, becauſe the Plea was by Map of Bar, and a Var is 
good to a common Intent. ; 


(3.) In Replevin, the Defendant made Conuſance, fo? that 
the Goods taken were the Goods ok W. R. and not the Goods 
of the Plaintiff; and upon a Demurrer to this Avowzp, the 9: 
vowent had Judgment, fo2 tho? he did not-pzay a Return in his 
Avowpy, yet he ſhall have Judgment fo2 a Beturn, becauſe it ap⸗ 
pears by the Declaration, that the Defendant took the Goods, 
and ſo had the Poſſeſſion of them, till by the Replevin they were 
delivered to the Plaintiff, and therefoze they ſhall be returned to 
the Defendant, that he may be in ſtatu quo prius, &c. N 


(4.) In Replevin, the Defendant avowed fo2 Damage, feaſant, 
and had a Gerdict; adjudged, that he ſhall have a Retorn habend' 
fo2 the Cattle, and a Ca Sa. fo2 the Damages; but if the Party 
tender the Coſts and Damages, the Sheriff after ſuch Tender 
ought not to execute the Retorn habend'. 

But ik fo2 Want of ſuch Tender the Sheriff doth execute the 
Retorn habend', and afterwards the Coſts and Damages are 
paid, a TUrit ſi conſtare poterit, &c. lies upon ſuggeſting, that 
the Coſts, &c. are paid, and this is to deliver the Diſtreſs, and 
this is called a Writ of Reſlitution. 


F 


Parker verſus Meller. Paſch. 2 Anne. 


(5% YN Replevin, if the Defendant had the Poſſeſſion, tis a 

good Bar againſt the Plaintiff if he has no Title, but he 
cannot give a Return, unleſs he ſhew a P2operty in the Goods ; 
and 'tis ſufficient if they were delivered to him, fo2 otherwiſe the 
Judgment muſt be quod quzrens nil capiat per Billam, but no 
Return. 


* 


* * 


* 


AUTHORITY. Se Deputy. 
A Leaſe at Will 3. 


BAIL 


can > " WW” % FF Fa 


. fo as he bing it in ſuch Time, that the 


Wyatt verſus Evans. Hill. 5 Will. III. B. R. 


(1.) EBT for 99 s. upon a Plaint levied in an Inferior Court Where Bail, 
and Bail put in ; afterwards the Cauſe was removed f\ 3 

by Habe as Corpus into B. N and there the Plaintiff declared as „of 

in Debt upon a Bond for 6 1. The Mueſtion was, whether the Cauſe by Ha- 

Bail put in here, upon the Rabeas Corpus, ſhoulpd be liable: — os le. 

and adjudged, that they ſhould not, fo2 it was l Cauſe of 

Action than that to which they were Bail. 


anonymus Paſch. 4 Anne B. R. 


(2.) EB C was bꝛought in C. B. and a Recognizance taken, Debt in B. R. 
and an Action of Debt was bzought on that Recognt- 9% Recgs⸗ 

ſance in B. R. The Court was moved, that there might be no Bail inc. B. 

Special Bail given, fo2 that this was onlp a Device to better the 

Security. Sed per Holt, Ch. Juſt. and Powell, Upon a Recon- 

niſance of Bail in C. B. no Capias lies, becauſe tis fo2 a Sum 

certain; but upon the like ecogniſance in B. R. a Capias lies, 

becatiſe tis Body for Body, and there may be a Reaſon to help 

them to a Capias upon the Recogniſance; and per Holt, in 

Debt upon a Judgment pending a TUrit of Erroz, the Court will 

diſcharge the Defendant upon Common Bail; but per Powell 

Juſt. twas antiently otherwiſe. | 


Butler verſus Rolls. 


wel. Caſes 


30, Þ E Defendant was ſued on a Batl-Bond z to which Where Pro- 
Action he pleaded and had Notice of Trial, and then 
he moved to ſtay Pzoceedings on the Bond, upon bzinging the upon the 
Puncipal, Jntereſt and Coſts into ou which was granted, Bail bring 


laintiff might not be 1 


delayed of the Trial, otherwiſe to p2oceed, Money, and 


Intereſt; and 
Coſts into 


(4: ) It Court. 


— 
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3 | BAIL. 


Mod. Caſes, (.) It was ruled per Holt, Ch, Juſt. That the antient Courſe 
8 was, that a Bail⸗Bond could not be put to Suit till a Rule was 


on the Bail- had to amerce the Sheriff, fo2z not having the Body at the Re: 


-poage? 7 ul turn of the TUrits and the Courſe now is to ſtap Pꝛoceedings 


isnotRerurn ON the Batl-Bond, if there is no Return of a Cepi Corpus. 
of a Cepi Cor- | 
pus. 


Craggett verſus Glover. 


Mod. Caſes (5.) Fter a Paiſoner fo2 Debt under a 1001: was diſcharged 
. by the Juſtices purſuant to the Act of Pooz Paiſoners, 
Prifoncr gif he was taken again fo2 above 100 J. at the Suit of one Man, 
charged and and it was ruled, that he muſt find Special Ball. 


retaken muſt 
find Special 
Bail. 


Gibbons verſus Dove: 


Mod. Cafes (6-) B AJL was put in upon bzinging a Writ of Etroz; the 
230. Courſe is, that the other Side ſhall have twenty Days 
nar on..5. _ to except againſt them, which Exception muſt be entred in the 
ror, the o- Book of the Clerk of the Errozs, and then he who excepts, 
ther Side muſt take out a Rule to put in better Ball, and ſerve the At- 
Days om? tozney on the other Side with it; but ſuch Rule needs not be 
to except a- ſex bed within twenty Days. 


gainſt them. 

Barney's Caſe. 
0 Feme Covert was indicked fo2 Petty Treaſon, in mur- 
bailed that dering her Husband ; and the G2zand Jury having found 


_ 3 the Bill, ſhe was bzought to the Bar, and moved by her Coun⸗ 


petit Trea. Cl, to be bailed ; and there being ſome Affdavits read of the 


ſon. Fact, by which it appeared to the Court, that the P2oſecution 
was malittous, and there having been no P2oceedings fo2 ſome 
Time, either upon the Jndictment oz the Cozoner's Jnqueſt, the 
Court thougt fit to Bail her. + 


2 Cro. 733 (8.) Adjudged, That tho' Non eſt inventus is returned upon a 


2 Bulſt. 182 


Moor 850. Ca. Sa. againſt the Principal, yet the Court will receive a Render; 


Ca. Sa. a- (0 they will upon the Return of the firſt Sci. fa. againſt the Bail, 


Friscipal, and lo they will upon the Return of the ſecond Sci. fa. ſo as it 


and Nen ef be Done On the Day of the Return, either ſitting the Court, oz 
inbentas re- Afterwards at a Judges Chamber; but tho' the Court doth re- 


turned, yet 


the Con Ceive ſuch Renders in Favour of the Bail, pet tis de mera gratia, 
will receive und not de jure, and jtherefoze the Bail cannot plead ſuch Render 
a Render in tg a Sci. fa. bzought againſt them. 

| | But 


the Bail. 
2 


W TT OP” 


e 


— 


(9.) But in a Scire facias againſt the Bail, they map plead Where che 
& the Death of the Puineipat bekoze the Return of the Capias; field h 
= fo2 they had Time till then to render dim, but not afterwards; Death of the 
= fo2 by the Return of Non eſt inventus, the Recogniſance is foz- Principal. 


& 


feited. 


King verſus Sharp. Hill. 7 Will. III. B. R. 


(.) Cire facias againſt the Bail, who ponds, that the Pein. Mod. 167 

etpal died bekoze the Return of the apias, &c. and 5 _ 
upon > fpeeial Demurrer, this Plea was adjudged ill; fo2 it Preise!“ 
Hould be, that he Died before the Return of any Capias, that it may died before 
appear he was not alive at the Return of the firft Capias, fo? if the Return 


he was, the Recogniſance is kozfeited. — 1 
1 | | the Princi- 
(11. Now the Reaſon why the Death of the INincipal befoze og 


ahy Capias ſued out, is a good Plea, is, becauſe the ]Pzincipal Jones 29. 
had Elefion either to pay the Money, oz ts render his Body 
to Pyifon, and the laſt is become impoſſible by the Att of God. 


(12.) But the Bail in a Writ of Error cannot render the 
Paincipal in Diſcharge of themſelves, becauſe they are bound, 
that he ſhall pzoſecute his TUrit of Exroz with Effet, 02 pay the 
Honep, if Judgment be affirmed, 1 


Groſvenor werſus Soame. Hill. 2 Will. III. 


(13.0 I the Sheriff take inſufficient Bail, no Jitfon lies againſt Mod. Caſes, 
Th him ; but if he hath not the Defendant fozth coming to ap- * : 
pear and-anfwer the Plaintiff, he may de amerced, but hot after 1; 322% 


the Plaintiff hath accepted an Aſügnment of the Bail-Bond, dhe Sheriff 
infuſfcien 


Page werſus Price. 


(14.) XX pere an Executor is ſued in the Detinet, as he muſt Where an 
upon the Contracts of his Teftatoz, he ſhall not put affe n 


in Special Bail; but he muſt, if he is ſued on his own Bond special Bail, 
02 Contract. 6 2G not. 


(15.) Nota, Al Crimes were bailable at Common Law, foz 

Carcer eſt mala manſio, that Place being Surety fo2 none but 

ſuch who could find no * and they were bailable by the 
She- whe 


„0 - ett. " of — - j - 8 : 
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EEE. BAIL. 


Sheriff oz Vallis of Franchiſes, and meren by cutits; 
as that De odio & atia, Homine Replegiando oz the CUrit De 
Manucaptione, and ſometimes Ex officio, and in all Caſes by B. 
R. upon an Habeas Corpus; but Homicide was by Statute ercept- 
ed out of the Power of the Sheriff, ſo that he could not Bail 
in that Caſe, without the Writ De odio & atia, and that was 
founded upon an Inquiſition, by which it was found, that the 
Party was indicted out of Malice. 


(16.) But in Caſes of Murder, Manſlaughter, tak: &c. the 
Party is not bailable per Statute Weſtm. t. cap. 15.eſpectally where 
there is any P2eſumptton of Guilt (i. e.) he is not Bailable by 
the Juſtices of Peace, fo2 they are within this Statute ; but 
they are bailable in B. R. at Diletetion. fo2 the Statute "doth 
not extend to that Court, 


Anonymus. T rin. 11 Will. III. B R. 


wers not (17.) Perſon was committed fo2 Murder, and be moved to be 
Math bailed. Two Judges were of Opinion that he might, 
becauſe the Evidence did not p2ove him guilty ; but Holt, Ch. 
Juſt. and Gould, Juſt. were againſt it, fo2 that the Evidence did 
aftect him, and to allow him this Favour would diſcourage Pꝛo⸗ 
ſecutions ; and they would not give any Opinton of the Evidence, 
koꝛ as it might pꝛejudice the Paiſoner on the one Side, lo it 
might the Pꝛoſecutoꝛ one the other Side. 


Anonymas. Paſch. 7 Will. III. 


One in 2 (18 Ph Holt, Ch. ul. one in Execution upon a Judgment 
9 . fo? Uſury, brought a Writ of Erro2 in B. R. and mo- 
bailable. ved to be bailed, but it was denied, tho' there was an apparent 
Erro2 in the Recowd, and tho' it was fozmerly the Pꝛactice to 
bail in ſuch Cale; fo2 per Curiam, we ought not to Enlarge a Pꝛi⸗ 


ſoner fn Execution ; but *tis otherwiſe upon an Audita Querela. 


BANK. 
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Feltham werſus Cudworth. Paſch. 12 Will. III. B R. 
Rot. 97. 


2 


(1.) CCire facias on a Judgment, the Defendant pleaded a arr. 10. 
Compoſition fo2 28. in the Pound: Ita quod it be paid Compoſition 

within five Pears after the majoz Part of his Creditors in Num: 1 

ber and UGalue ſhall ſubſcribe the ald Compoſition; and after statute a- 

the Defendant ſhould be diſcharged from Impriſonment; and up- gainſt — 

on a Demurrer to this Plea, Holt Ch. Juſt. was ol Opinion, gen 

that a Compoſition by Uertue of the Statute muſt be final, and 

ſuch as will bind the Defendant, and from which he cannot vary, 

that thoſe Mozds ita quod, fn Things executozp (as in this 

Caſe) make a Condition pzecedent ; but in Effates executed, they 

make a Condition ſubſequent, and ſo- is Littleton to be under⸗ 

ſfood, that the Payment of 28s. per Pound, being a Condition 

recedent to this Agreement, and wholly in the Power and lilli 

of the Defendant till tis paid; tis therefoze no compleat Agree- 

ment, and conſequently not within the Statute ; and this Caſe is 

the ſtronger againſt. the Defendant, becauſe it doth not appear by 

his Plea, that he was in Priſon, ſo that this Condition pꝛece- 

dent may be impoſſible to be perkozmed, and conſequently the A- 

greement can never ariſe; tis true, it might have been other⸗ 

wiſe ik the 2s. in the Pound had been agreed to be pald within 

the five Pears, in the Nature of a Defeaſance to the nnn. 

koꝛ this Statute ee as A D nd 50 


Huſſey wifi Fidell. Hill. 11 Will It B K 


(2. Aue that a Sale of Goods by a Bankrupt, after Sale of Goods 

an Act or Bankruptcy, is not meerly void; the Con- . enk 
trat Ig good between the Parties, but it may be avolded oz not 4& of Bank- 
avoided by the Commiſlioners and-Aflignees at Pleaſure; there- l 
 koze they may bens bying Croder fs: the en as mn 
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58 - J BAIL. 


Sheriff o 02 ailiffs of Franchiſes, and ſometimes by cutits; 
as that De odio & atia, Homine Replegiando oz the CUrit De 
Manucaptione, and ſometimes Ex e and in all Caſes by B. 
R. upon an Habeas Corpus; but Homicide was by Statute ercept- 
cd out of the Power of the Sheriff, ſo that he could not Bail 
in that Caſe, without the Writ De odio & atia, and that was 
founded upon an Jnquiſition, by which it was found, that the 
Party was indicted out of Malice. 


(16.) But in Caſes of Murder, Manſlaughter, Felony, &c. the 
Party is not bailable per Statute Weſtm. t. cap. 15. eſpecially where 
there is any Pꝛelumption of Guilt (i. e.) he is not Bailable by 
the Juſtices of Peace, fo2 they are within this Statute; but 
they are bailable in B. R. at Diſcretion, fo? the Statute "doth 
not extend to that Court, 
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Anonymus. Trin. 11 Will. III. B. R. 


Murder not (q 7.) Perſon was committed fo? Murder, and he moved to be 1 
_ bailed. Two Judges were of Opinion that he might. 
becauſe the Evidence did not pꝛove him guilty; but Holt, Ch. 
Juſt. and Gould, Juſt. were againſt it, fo2 that the Evidence did 
aftect him, and to allow him this Favour would diſcourage Po- 
ſecutions ; and they would not give any Dpinion of the Evidence, 
fo2 as it might pꝛejudice the Pziſoner on the one Side, lo it 
might the Pꝛoſecutoꝛ one the other Side. 


Anonymus Paſch. 7 Will. III. 


Cai for Exe- (18, Pin Holt, Ch. Juft. one in Execution upon a Judgment 


pe fo2 Alury, bꝛougbt a TUrit of Erro2 in B. R. and mo- 
bal e. bed to be bailed, but it was denied, tho' there was an apparent 
Erroz in the Recozd, and tho' it was fozmerly the P2attice to 
bail in ſuch Caſe ; fo2 per Curiam, we ought not to Enlarge a Pꝛi⸗ 
ſoner in Execution z but "tis otherwiſe upon an Audita Querela. 


fore they may r being wenn oy: the yon as uppoling 


B AN K R U PT: 


Feltham ver ſus Cudworth. Paſch. 1 2 Will. III. B R. 
Rot. 97. 


(1.) Gers facias on a Judgment, the Defendant pleaded 10 
Compoſition fo? 28. in the Pound: Ita quod it be paid compoftion 

within five Pears after the majoz Part of his Crebitoꝛs in Num- Hs b . 

ber and Ualue ſhall ſubſcribe the ald Compoſition; and after statute a- 

the Defendant ſhould be diſcharged from Impriſonment ; and up- aint bang 

on a Demurrer to this Plea, Holt Ch. Juſt. was of Opinion, *, "a0 

that a Compoſition by Uertue of the Statute muſt be final, and 

ſuch as will bind the Defendant, and from which he cannot vary, 

that thoſe Mozds ita quod, in Things executozy (as in this 

Caſe) make a Condition pꝛecedent; but in Eſlates executed, they 

make a Condition ſubſequent, and ſo is Littleton to be under⸗ 

ffood, that the Payment of 2s. per Pound, being a Condition 
recedent to this Agreement, and bal in the Power and TUill - 

of the Defendant till tis paid; tis therefoze no compleat agree⸗ 

ment, and conſequently not within the Statute ; and this Caſe is 


the ſtronger againſt. the Defendant, becauſe it doth not appear by 


his Plea, that he was in Priſon, ſo that this Condition prece- 
dent may be impoſſible. to be performed, and conſequently the A- 
greement can never arile; tig true, it might have been other- 
wiſe-if the 2s. in the Pound had been agreed to be pald within 
the five Pears, in the Nature of a Defeaſance to the W 
koꝛ this Statute operates as a Defealance. | 


Huſſey voſt Fidell. Hill. 11 will. It . K 


(2. Abu that a Sale of Goods by a Bankrupt, after Sale ofGoods 

an Act of Bankruptcy, is not meerly void; the Con- n Penk. 
trag is good between the Parties, but it may be:avoided o: not af Bea. 
avoided by the Commiſſioners and Aſſignees at Pleaſure; there. ruptey, void. 


the 


ſioners. 


Commiſſion 


""—_ BANKRUPT. 


Jr EI 


the Contra# to be vold, oz may bzing Debt oz Aſlumpſit fo; the 
Ualue, which affirms the Contract. | 


Ellis verſus Ollave. Trin. 11 Will. HI. B. R. 


Chinpoliticn (3.) TN a Caſe between the ſaid Parties, an Objection was 
made with made to the Compoſition, fo2 that the Agreement ap- 


the Parties 


ſigning, binds peured to be only to, fo, and with theſe Creditors who were 
the ref, Parties, and had ſigned the Compoſition ; but this Dbjection was 


— becauſe the Statute makes this an Agreement fo? the 
rei, 3 Rl | 


Dyſon verſus Glover. Trin. 11 Will. III. 


The A& re- (4.) E Defendant ſetting kozth and reciting the Statute 
— 5 Gn his Plea, alledged it thus, (viz.) Quod ſiceret vad 
& pro duobus, &c. realium creditorum facere agreamentum, &e. 

cum aliquibus creditorum ſuorum; & per Curiam, this being a pꝛi⸗ 
vate ad and ſet fozth as Nonſence; and the Defendant having 
not bꝛought himſelf within it, tis il > fo2 he hath compounded as 
8 Dy; and not as a Creditoz: So the Plaintiff had Juvg: 
a WS 9% 


 Cro.Car.568, (5,) The Cuſtom of a Manor was, that where a Copyholder 


Lone+,557: Died keiled in Fee, his Wife ſhould have the third Part of his 
Eftateboung LANDS foz Her Dower fo2 Life, and thirteen Years after, which 
bythesaleof Cuſtom was confirmed by Att of Parliament, afterwards the 
done. Husband Copyholder became a Bankrupt, and the Commiſſioners 
ſold his Eſtate to his Creditoꝛs; then the pusband died, and af- 
ter his Death the Uendees were admitted, and the Mike claimed 
Dower, alledging, that her Husband died ſeiſed ; and the rather, 
becauſe the Uendees were not admitted till after his Death: OF | 
per Curiam, the Eſtate of the Hugband was bound by the Sale 
of the Commiſſioners, and the Bargainee was veſted of the E⸗ 
ſtate, tho' he could not enter to take the P2ofits, tiff Admitrance 
and Compoſition with the Lozd fo2 a Fine; but if it (ould be o⸗ 
therwiſe, yet when once the Bargainee wag admitted ly the 
Lozd, ſuch Admittance ſhall have Relation, and diveſt the whole 


Eſtate ab initio, ü 


> Cro, 23. (6.) A Man became a Bankrupt 12 Feb. and afterwards, but 
pale Bank. befoze aur Commiſſion taken out, he made over his Goods to 
rupt, but be- W. R. who was one of his Creditozs, in Satisfaction ok hig 
fore any Debt; afterwards the Commiſſioners fold theſe Goods to other 


Creditozs, who bzought an Adlon of Trover againſt W. R. & per 
2 Curiam 


taken out, 
void. 
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BARGAIN and SALE. GT 
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Carkas, the Sale made to him by the Bankrupt is voſd by the 


Statute, fo2 it would be abſurd, that he ſhould be crevited to 
dilpole and diſtribute his Goods, who is diſcredited by his Bank: 
ruptcy: 


Anonymus. Paſch: 7 Will. III. 


6. Wo joint Traders, one of them became a Bonkrupt: The ren 
: Per Holt Ch. Juſt. the Commiſſioners cannot meddle Trader i pot 
with the Intereſt of the other, fo2 tis not affecked by the Bank: bound by the 
ruptcy of his Companion, A 
panion. 
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BARGAIN and SALE. 


(1.) L Mptio & Venditio is an Agreement foz the Seller to 
5 part with a Thing for Money given to him by the 
Buyer, koz if it be of one Thing koz another in Specie, tis not a 
Bargain and Sale, but an Exchange, which was the oziginal 
Cay of Buying befoze Money was invented. PSS | 


(2.) In emptione & venditione, we are to conſider not only 
what is the expzeſs Agreement of the Parties, but likewiſe what 
is implied jure naturali & poſitiv o. 


(3.) And fitff tis implied, that the Seller ſhall deliver the 
Thing ſold, and that he ſhall keep it ſafe till tis delivered, which 
he is bound to do with the ſame Care as if it was a Thing lent 
to him, koꝛ the Seller had, oz is pꝛeſumed to have, a Benefit by the 
Sale; but this Care of keeping is only fo2 a reaſonable Time, 
fo2 after a faulty Neglect of the Buyer, if the Thing is loſt, the 
Seller is not liable, unleſs it was loſt dolo malo. 


% 
= 


(4.) Where no Place, 02 Time of Delivery, 02 Payment is 
appointed, tis always implied, that the Delivery be made it 
mediately, and Payment- upon the -Delivery, umlels tis itcon- 
liſtent with the Mature ol the Ching ta be delivered, 


(5.) Now by a bare Agreement the Bargain may be lo far per · 
feited, without any Delivery oz Payment ol Money, * 
| at- 


— 


"BARON and FE NME. 


| Parties may have an action on the Caſe fo2 Non- ner d of 
the Agreement, but no Pzoperty veſts- till there is a Delivery; 
and * ik a ſecond Buper gets a Delivery, he has the bet 
ter Title. 


Bargain and (6.) As to Bargain and Sale upon the Statute, it has been 
_ . held, that if a Man plead a Bargain and Sale of a Rent, and 
Gderation, let fOzth no Conſideration, in ſuch Caſe he muſt ſhew an Attorn- 
not good ment, fo then it enures as a Grant at Common Law, which 
CREE. cannot be without an Attornment; but if a Conſideration is ex / 
pefſed, tis otherwiſe, becauſe then 'tis a Conveyance by the Sta- 
tute, to which an Attoznment is not neceſſary, but then he muf 
plead it to be enrolled, and in what Court, that the Defendant 


may be able to find it. 


(7.) And as to that Matter, to plead a Bargain and Sale of a 
' Reverſion by Deed Debito modo irrotulat' in Cancellaria, is not 
good after a Uerdiaz fo2 non conſtat, whether it be an Enroll- 
ment at Common Law, oz by the Statute. 


(8.) But if 'tis ſaid per Indenturam ſecundum formam Statuti 
debito modo irrotulat' in Cancellaria, tis good, fo2 debito modo 
implies all, (viz.) a Conſideration, and within fix Months. 


BARON and F E M E. 
See Executor - 


Maddox werſus Winne. Paſch. 12 Will. III. | B _ 


Where they (I.) Asband and Tife were ſued, and afterwards in the 
28 Pleadings it was ſaid Venerunt partes prædict per 
in Las, Attornatos ſuos prædict, this was held naught upon a TUrit ot 


Erroꝛ, becauſe they are but one Perſon in Law. 
2 | 875 Woodier 
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Woodier verſus Greſham. Mich: 9 Will. III. 


Judgment obtained by the Tife dum ſola, upon which by Alban 


Scire facias there was an Award of Execution, and then the and wife on 
a Judgment 


Cite died, and the Pusband bzought a new Sci. fa. &c. and at. eee 
terwards, upon a Writ of Etroz bzought, the Queſtion was, e, and an 
Mhether what was recovered upon this Judgment ſhould go to 4vard of 
the Pusband, oz to the Adminiſtratoz of the CUife 2 It was tn- care 
fiſted fo2 the Adminiſtratoz, that the Award of Execution upon wife died, 
the -firſt Scire facias, did not veſt any Right in the Pusband, be- v Nl 
cauſe the Execution muſt ſtill be on the Judgment obtained by the klusband. 
the Mike. But per Holt, Ch. Juſt, this Caſe doth not differ 

from the Caſe of * Obrian and Ram, which was Judgment a- * Mic. z 
gainſt a Feme Sole, who afterwards married, and upon d Scire Js. . K. 


facias byought againſt Þusband and TUife, Execution was award- 3 Mod. 185. 


(2.) Qcire facias was bzought by Hushand and Wife, upon a 1 Salk. 16. 


ed againſt both ; then the Mike died, and a Sci, fa. was ought 


againſt the Pusband alone, and he was adjudged to be chargeable, 
which pzoves, that the Award of Execution upon the firſt Scire 
facias, made a plain Alteration of the Caſe, fo2 if that had not 
been done, the Hugband would not have been {fable upon the 
Judgment had againſt his Mike; ſo here, in the Pzincipal Caſe, 
by the Award of Execution upon the firſt Scire facias, a Right 
is attached in the Husband, whlch ſhall ſurvive to him after the 
Death or his Wife, and that he might charge another in the 
ſame Manner as he might be charged HintCelf. 


Buckly & U verſus Collier. Mich 4 Will. III. 
B. R. = 


which they declared, that the Dekendant being indebted „t to be 
to them koz Periwig Mok done by the Mike, at the Jnffance joined in the 
and Requeſt of the Dekendant; he pzomiſed to pay, &c. and up- legen un. 
on a Demurrer to this Declaration, it was adjudged il, becauſe pres Pro- 
the Duty belongs to the Þugband, and ſhall ſurvive ta his Exe- aro — 
cutoꝛs if he die; therefoze ſhe ought not to be joined in this Ac. n 
tion with the Pusband, unleſs an * expzeſs Pzomiſe had been ro 77» 


made to her to pay the Boney, 
- 


(3) Hu and Mike bꝛought an Action on the Caſe, in Where On | 


Machell 


— 
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Machell & U verſus Garrett. Mich. T1 Will III. 
B. R. | VEN ER, 
| 1372 (8 


Where Nun- (TURE: &c. by Husband and Mike, kor a Cauſe a- 
_ rifing to the (Wife befor Marriage, &c. The Deken⸗ 
len, no dunt pleaded, that the Plaintiffs Nunquam fuerunt legitim 
good Plea. matrimonio copulati. The Plaintiffs repited, that they were mar- 
ried at ſuch a Time and Place, and upon a Demurrer to this 
Repfication, the Plaintiffs had Judgment; fox per Curiam, in 
perſonal Actions (as this was) it was Right to lay the Batter 
upon the Fat of the Marriage, to make it ifſtable and kriable 
by a Jury, and not upon the Right of che Marriage, as the De- 
kendant had done in his Plea, and as it ought to be done in 
Appeals and real Actions. 5 HS ACA 


— | Kb aa os 


3 Lev. 65. (5.) 'S ASE by Feme Sole, in which the declared, quod cum 


ſhe agreed and pzomfſed to marry the Defendant, he in 
Conſideratione inde, pꝛomiſed to marry her, and at the Trial 
the Pꝛomile ok the Man was p2oved. Et per Holt, Ch. Juſt. 
there is no Neceſſity of pzoving an actual Pꝛomiſe on the TUo- 
man's Part; koz tis ſufficient Evidence to ſhew, that the 
countenanced the Pꝛomilſe, and carried her ſelf fo as one, who 
uppꝛoved and conſented to it. £ | 


Hob. z. (6.) Wjudged, That where Baron and Feme moztgage the 
Roll. 344 Lands of the Mike, and ſhe dies, the Equity of Redemption 


pVhere Hut- ſhall ſurvibe to the Husband, and not to the Adminiſtrato2 of 
Wife Mort. the TOife ; but if he die, the Mike (hall have the Benefit of Re: 


«ze ber demption, and not the Executoz of the Husband. | 
he die, the FIT: 
ſhall e. Powell verſus Maine. 


deem. 


M. entred into a Bond to a Feme Sole, conditioned 
to pay ſo much Money on a Dap certain, and af- 
bring the terwards ſhe married the Plaintiff, who bzought an Attion'of 
Adtion. Debt on this Bond. The Defendant demanded Oyer of the 
Bond and Condition, which was to pay ſo much Monep to the 
Wilke, and then he demurred to the Declaration. Sed per Cu- 


riam, Judgment was given fo2 the Plaintiff, 
3 NR eas Withers 


Where he a- 


Nr err 


of 
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65 A cuoman hav a Poztion deviſed to her; and the Pap. Ch. Rep. 
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Withers werſus Kelſey. 


* 


| ment thereof was charged on certain Lands, afterwards 124 were 
upon her Marriage with J. S. he ſettled a Jointure on her, and charged to 
died, befoze he received the Poztion, having made a Will and ap. ba a Wo- 


pointed an Executoz, Adjudged, Chat the Executo2 ſhall have vary Fo 
this Money, becauſe 'tis not in Nature of a Choſe in Action, marricd and 


but in Nature of a Rent, fo2 tis charged on Lands, and tis Je beben 


given the Husband by the Jntermarrfage ; and koꝛ that Reaſon he received 


it ſhall go to his Executoz, and not to his ite ſurviving e yrs 
him. | | flusband * 
ſhall have it. 


Thompſon verſus Woods. 


G. Me upon Bond conditioned to leave his Nike 80 l. at 3.1»: 218. 


his Death in Caſe ſhe ſhould furvive, ſo that ſhe might Deb. 2 * 
receive and take it to her own Uſe; the Pusband died, and in an Bond to 
Action of Debt bought agatnſt his Adminiſtratoz, he pleaded, We fs 
that the Husband made a Till, and his TUife Exetutrix, and left much, not 
Goods to the Ualue of 1001. and upwards, and deviſed, that eo. 
the pay het ſelf the ſaid. 801. and upon a Demurrer to this Plea, 
it was adjudged ill; becauſe the husband at his Death might owe 
Money on Judgments and Statutes, and ſo ſhe might not be able 
to pay her ſelf, and his Eſfate might be ſo incumbzed, that it 
would. be better fo2 her to renounce the Executozchip. 


(10.) T* E Plaintiff being a Tradeſman in London, and ha- Promiſe to. 
I bing married the Defendant's Daughter, with whom 2 
he had 400 l. Poꝛtion; the Defendant ſpoke merrilp in Company, much when 
that as ſoon as his Son in Law thould be Knighted, fo that his n. 0 | 
Daughter might be a Lady, be would give her 20001. After- 144%, go. 
wards the Plaintiff, without acquainting the Dekendant with it, 
pꝛocured himſelf to be Knighted, and then b2ought an Action up⸗ 
on this Pꝛomiſe, and the Jury gave 1500 1. Damages, which 
the Chief Juſtice thought a very hard Uerdi#, becauſe the Mods 


were ſpoken merrily, intending only. to pay the Money, when 


S the Plaintif by his Trade (which was a Tobacconiſt) ſhould get 
an Eſtate to qualifie him foz Knighthood, and therekoze a new 


Trial was granted. 
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Maſters verſus Child. Hill. 10 Will. III. B. R. 


Baſtard. is (10 D led, that the Bitth of a Baſtard Child prima facie 


Piece witty ſettles it in the Place where it was bozn; but if a Wo- 
born, un- Man big with Child of a Baſtard, and ſettled in one Pariſh, is 
_ 3 perlwaded to go into another, and there to be delivered, this 
was deliver Früud will make the Pariſh chargeable where the Mother was 
ed there. ſettled, tho the Child was not bozn there: But if a Moman 


with Child of a Baſtard come accidentally into one Pariſh, and 
is perſwaded by ſome of the Pariſhioners to go into another Pa⸗ 
riſh, which ſhe doth, and there is delivered, this hall not charge 
that Pariſh which perſwaded her. 


The Queen verſus Chafin. Paſch. 1 Anne B. R. 


Order, har (2.) AN Omer of Setlons was made upon an Appeal, fo? 
the repute 


mM maintaining a Baſtard-Child, which Ower was quathed ; 
ſhould give AND thereupon it was moved, that the reputed Father might bi 
pres rl to bound in B. R. to appear below > and per Curiam, ik the Oziginal 


pertorm the 


Dole Oꝛder made by the Juſtices is below, we will oblige him to ga 


quaſhed, don again, but if it is here, we cannot; and it appearing, that 
the Oziginal Ozder was in B. R. and by Conſequence, that the Ju⸗ 
ſtices could have no Authozity below, the Court was moved, that 
the reputed Father might give Security to perkozm; but that was 


oppoſed, becauſe the Courſe is to pꝛap, that the Oper might be 


confirmed, and then there is Decaſion fox giving Seciirity, becauſe, 
if the Ower thus confirmed is not obeped, the other Side may 
have the Pꝛoceſs of this Court againſt the reputed: Father, oz he 


may be bound to appear at the Seſſions ; afterwards this Oper © 


was quaſhed as to Part, and confirmed as to the - Reſidue 3 the 
Part foz which it was quaſhed was, that the reputed Father ſhould 
give Security to perform the Order, which, per Cuttaci, is naught, 


(3.) A Baffard is Yolinhinha qua, he is the fir of his ami 
Iy, fo2 he hath no Relation of which the Law takes any Notice, 
but this muſt be underſtood as to civil Purpoſes, fo there is a 
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Relation as to moꝛal — therefoze he cannot marry bis 
own Wotber 02 Battard' Ser. * 


BILL = EXCEPTIONS, - 


See Evidence — 75 Knanz Bt 
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BILLS. 91 EXCHANGE 
See Executor 10. Infant 12. 
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ied, that where. a Bill is drawn bundle to W. R or Difference 


berween a 
Bearer, an 'Affignee muſt ſue in the Name of him to ben = nat PA 


60 


2 whom it was made payable, and not in his own Name ; fo2 if 10 . R. oc 
the Bearer was allowed to ſue in his own Name, then a Stran. B=, and 


ger, who by Accident map find the Note, if loſt, might recover: 2.2 © 
But ik tis made payable to W. R. or Order, there an Atligner 

may ſue in his own Mame, becauſe the Ower mult be made by 
Indozſement, 02 the like, to ſhew the Dꝛawer 8 Conſent. 


Jordan were Barloe. Faſch. 12 Will. III. B. R 


620 Rug; that where a Bill ts wean papable to W. R. or a pp 
Order, tis within the Cuſtom of Merchants, and ſuch 5 Gn * 
a Bill may be negottated'and aſſigned by Cuſfom, and the Con. vichin che 


tract of the Parties, and an Action may de grounded'on it, tho' — 


K 2 1 tis 
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68 BILLS of EXCHANGE. 


* Poſtea 5- "tis: no Specialty; but if 10 wave papable to W. R. 0 * Bearer? 
'tis not within the Cuſtom of Merchants, and therefoze, when, 
upon ſtich a Bill, the Plaintiff declared, that the Defendant be- 
ing a Merchant, had dzawn a Bill accowing to the Cuſtom of 
Merchants, but had not paid the Money; this Declaration was 


: _ 25. held ill; and all this was reſolved fn * Hodges and Steward g Caſe, 


Williams ves Feild. . 5 Will. III. B. R. 


Where the 
laſt Endorſee 3 J Pp 
may bringan 


Utev, that where a ; Bill is wade payable to W. R. or 

Order, anÞ he .endoules'it to B who endozſes it to C. 
Afion a= and he endozſes it to D. the laſt Indozſee may bing an Action a⸗ 
| wap A of gainſt any of the Endoxſers, becauſe every Jndozſement is a new 


for. Bill, and implies a Warranty by the Jndozſer, that the n 


8 * Mundall. ; Will. III. a Guildhall 
coram Holt Ch. Juft. 


where a Bill (4) R. having a Bill of Exchange, and being indebted 
— D ta T. b. 14 the Bill ta him; afterwards be 


will not ex- bꝛought an Alb woßt againſt W. R. and upon Non Aſſumpſit 


tinguiſh a 


nguifk = pleaded, at the Trial he gave Evidence this Bill of Exchange | 


Debt. tndoxſed to the Plaintiff, and that it had been ſo long in bis 


Hands after it became due and payable, and therefo2e he account- 
ed it as Boney paid: But per Holt Ch, Juff, a Bill, without 
Payment of the Boney, ſhall never go in Satisfaction of a Pece» 
dent Debt oz Contraft ; it tis not Part of the Contract, that it 
ſhould be in Satiskaction, as if A. ſells Goods to B. and tis a- 


greed between them, that A. ſhall have a Bill of Exchange in 


Satiskadion ko; the © $00ds, in ſuch Caſe B. is diſcharged, tho 


the Money ſhould never be paid, becauſe the Bill it ſelf was Pay- 

io: ment; but otherwiſe a Bill ſhall never extinguiſh: a meredent 

Contract oz Debt; tis true, if Part of a Bill of Exchange is 
mid, it wall * be a Dilcharge ol ſo much of the old — 


1 Salk. 125. 
The Plaintiff 


2 Hodges Der 2 Srowird "Þ usch. 5 Will. III. B. R. 


a Cuſtom for 


ol Ne. ($3) & HIS Caſe is repozted in 2 Salk. to which may be ap- 
_ K * W 'ded, that this was an Action on the Caſe bꝛought up- 


demurs and li an Inland Bill of Exchange, in which the Plaintiff declared 
3 upon a ſpecial Cuſtom in London for the Bearer, ta bring the 


tom, Jude Action, &c. and upon 8 Demurrer to the Declaration, beſides the 


— al be other Points adjudged in "ne _—_ it was held, that the Defen- 
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BILLS of EXCHANGE. 


dant having demurren, without traverſing the Cuſtom, he had 
thereby confeſſed | there was luch a Cuſtom, tho in Truth there 
was not; and foz that Keaton the Plaintiff bad Judgment; for 
tho' the Court takes Notice of the Law of Merchants, ag Part 
of the Law of England, pet they cannot take Notice of the Cu- 
ſtoms of particular Places; and this Cuſtom, as ſet fozth in 
the Declaration, being ſufficient to maintam the Action, and the 
Defendant confefling it by his Demurrer, he hath given Juvg- 


EY Et Be Tio org tn =o on 2 re CS 
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Brough verſus Parkins. Mich. 2 Anne, B. R. 


(.) ye. upon an Inland Bill of Exchange bzought in the Mod- Caſce 
+ C. B. againft'the Drawer, and Judgment fo2 the Ca gang 
Plaintiff by Nil dicit and now upon a Weit of Erro2 in B. R. it che Draver 
was argued fo2 the Plaintiff in Erro, that the "Declaration was 2. e uu 
ill, becauſe it did not appear therein that the Bill was proteſted; without 
and ſince the late“ Statute, no Aton can be brought agatnit the Prof 
Drawer, unleſs a Proteſt is made as direed by that Statute, will. 3. 
and this ought to be ſet forth in the Declaration, becauſe at Com- cap. 15. 
mon Law the Party had no Remedy againſt the Drawer, except 
Notice was given ta him of Mon-payment of the Money by 
him on whom the Bill was dawn z- lo that now a Proteſt ts ne- 
ceſſary, 82 tis not; if tis neceflary, it ought to be ſet fo2th in 
the Declaration; if 'tis not neceſſary, then the Party had the 
ſame Remedy befo2e. the Statute that he hath now, ſo that the 
Statute is of no Effect; on the contrary it was argued fo2 the 
Plaintiff in the Action, that it doch not appear that the Bill was 
underWaitten ; fo2' ik it was not, then tis not within the Sta- 
tute, and a Proteſt cannot be made without it; fox in Caſes of 
Inland Bills, a Proteſt was not neceſſary at Common Law, as tis 
in Fozeign Bills, but admitting a Proteſt in this Caſe is requt- 
red by the Statute, yet it ought not to be ſet fozth in the Decla- 
ration, but tis to be conſidered at the Trial; fo2 if the Drawer 
had any Damage by the not pꝛoteſting ft, and if ſuch Damage a- 
mounts to the Talkie of the Bill, tis a total Diſcharge to him, 
if leſs, tis a Diſcharge fo2 ſo much: Holt Ch. Juſt. the Plaintiff 
muſk give convenient Motice to the Drawer. of Mon-payment of 
the Money in Caſes of Inland as well ag of Foreign Bills of Ex- 
change, fo2 if the Dꝛawer receives any Puejudice by the Plain. 
ciff's Delay, beſhall not recover; a Proteſt on @ Foreign: Bill is 
Part of its Conſtitution, but on laland Bills it was not neceſſary 
befoze this Statute, at Common Law; and the Statute doth not 
take away the Plaintiff's Adion fo2 Cant of a Pꝛoteſt, o2 make 
it a Bar to his Action, but only.depzives him of that Intereſt, oz 
thole Damages fo2 not making a Pꝛoteſt, as he might have, - 


BILLS of EX CHAN G E. 


he had made onc; 02 to give the D1awer a Remedy againſt him by 
May of Action fo; Coſts and Damages, in not making a Pꝛo⸗ 
teſt, quod Powell Juſt. conceſſit, and that ſince the nn a 
Pee was never let foxth in the weng; Hy 


* 


Yeoman Vue Badge, 018 08 


Poftea Exe- (7.) Pes Holt Cb) Juf. a Bill of Exchange dall be Bons no- 
Bill of Ex- tabilia where the Debtoz is, and not where the Bill is, 
change is no fog 'tis In Law no Specialty; ko if an Executoz pays Debts up- 
Specialty, on ſimple Contrads. oꝛ ſuffers Judgment to paſs againſt him up- 
Melk be Be. on Actions on ſuch Contracts, yet he may plead ſuch Payment oz 
n6tabilia-' Judgment in Bar to an Aﬀton On d Bill 0 Exchange, and ſuch 
where rhe Bill is like an Award in Writing; which fs no Chattel where the 
b bet. Award it ſelf lies, and in Pleading ſuch/Awaed/0z a Bill ot Ex- 
There the change, tis never {aid hic in Curia prolat, which ſhews they are 
ills no Specialties, and ſo it was adjudged; tho' it was objected, 

that the Paper on which it was witten was Evidence that it was 


' a Debt, and that Trover and Conversion would lie fo2 it, and 


conſequently it muſt be Soodg and Chattels, and therefoze ought 


to be conſidered as Bona notebiks, arne * al 02 Award e 


Anonymus Falch 2 Anja, B. R. 


Action a- (8. ) A Bill ok Exchange was drawn on W. R. fo? 401. papable 

8 to O. W. o Oder, W. R actepts the Bill, and after- 

cee  watds O. W. the Duwer endozles Part of it tu the Plaintiff who 

8 = bꝛought an Action againſt the Acceptor; adjudged, that it would 

2 ne, not lie, becauſe, by his accepting the Bill, he made himſelf liable 

3000. only to one Aﬀion to2 the eis and not to K dee: ieee 11. 
Patt ok the Monev. | 


Anonymus. Mich. 10 Will IL. 


228 (9): Bill of Exchange being: made me to W. R. or Or- 
po. * of le. der, W. R. endozſes it, B. the endozſee cannot ſuc 
Indorſer, W. R. unleſs he attempt to find out the firſt Dzawer, oz to de⸗ 


4 75 mand it of him, ko the Indozſer is but a Warrantce that the 


Attempt to -Otawer ſhould pay, and therefoze liable only upon his Default : 
2 — ve Per Holt Ch. Juft. at Guildhall, and luch n. mud” be let 


or a Demand forth in the DCE. 
of the Mo- 
ney of him. 


Anonymus. 
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BISHOP. 
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Anonymus. Mich. 10 Will. III. at Guildhall. 


(10.) A Bank Bill, payable to W. R. or Bearer, was giben Bill payable 
| to W. W. wholoft it, and it was found by a Stranger, % aud 
who aſſigned it to C. upon a Ualuable Conſideration; afterwards found by « 
C. got a new Bill in his own Name. Et per Holt, Ch. Juſt, W. keranger, ; 
R. may have Trover againſt the Finder, fo2 he han no Title, tho 10 C. 50, 
a Payment to him had indemnified the Bank; but not against but Trover 
C. becauſe of the Conſideration, which, by Courſe of Trade, de ag 


creates a P2operty in the Aſſignee oꝛ Bearer. Wy II 


= 
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BIS HOF. 


(1.) A L L Biſhopzicks in England were antiently Donative 
| by the King ; and there was good Reaſon fo2 it, fo2 he 
endowed them with Lands and Revenues, and Barontes, and 
therefoze it was reaſonable he ſhould be the Patron. The Ce- 
remony then in Tſe, was Jnveſtiture per Annulum & Baculum; 
the one was a Symbolical Kepzelentation of the Biſhops Spt- 
ritural Marriage with the Church, the other of his Paſtoꝛal Care 
and Charge over the Flock of Chuſt. 5 


(2.) But after many Conteſts between the Kings. of England, 
and the Popes, it was agreed, fn the Reign of King John, * The Origi- 
That the King ſhould permit a free Election by the Chapter, but w — 2 
founded on his Conge de eſlite (i. e.) a Licence to give them Leave ee 
to choole a Biſhop upon any Uacanicy, and that the new elected in . Pa- 
Bilhop thould not have his Tempozalties, till he ſwoze Al- 2 
legiance to the King; but that Confirmation and Conlecration 
ſhould be in the Power of the Pope, by which Means he gained, 
in Effet, the Dilpolal of the Biſhopzicks in England. 


(3.) And thus it continued till the * 25th Pear of the Reign of 25 H. 8. cap. 
H. 8. in which Pear the Papal Jurisdiction was taken away by 
Statute Quod Vid. rde . | 


% ws ws WY H TY — (Bs nn 1 WW 


(40 Afterwards, by the Statute 1 Ed. 6. All Biſhopricks wete : Ea. G cap. 
made Donative, as fomely they were; but by a Statute 1 I. 
| | Z 


* Jones 160. 


8 


72 


B I SHOP. 


th. 


Fe n 
atch 37. 


Jones 160. 


Jones 162. 


r 


8 Eliz. the Statute 25 H. 8. was reſtozed, and Biſhopzicks in 
England were again made Elective by the Conge d'eſlire; but 
tn Ireland they are Donative by Letters Patents at this Dap. 


Tranſlation as new Creation, is thus; | Teo 

hen the See is Uacant, the Dean and Chapter certify it to 
the King in Chancery, and p2ay the King's Licence to elect a 
Biſhop ; thereupon the King grants his Conge d'eſlire ſuch a 
Petſon, naming him, and fo they pꝛoceed to an Election; and 
when that is done, they certify it to the King, to the Archbiſhop, 
and to the Party elexed, and then the King by his Letters Pa⸗ 
tents gives the Royal Aﬀent, and Commands the Archbiſhop ta 
confirm and conſecrate him; whereupon the Archbiſhop eramines 


_ (5.) The Manner of making a Biſhop,- as well in Cale of 


the Election, and the Party, and then confirms the Eleton, 


and conſecrates him. 


(s.) This is the Mano of Pꝛoceeding in Creations, and it 
holds likewiſe in Caſes of Tranſlations, ercepting only, that 
the Perſon tranſlated is not conſecrated de novo; fog a * Conſe- 
cration is like an Oꝛdination (i. e.) tis an indelible Character, and 
holds good fo2 ever. 


(J.) Heretofoze, when a Biſhop was to be tranſlated, there was 
no Election to the new See, fo2 the Rule in the Canon Law is, 
Electus non poteſt eligi ; and becauſe it was pꝛetended, that the 
Biſhop was married to the firſt Church, which Marriage could 
not be diſſolved but by the Pope, therekoze a Petition was made 
to him, who conſenting to it, then, and not befoze, the Biſhop 
was tranſlated to his new See; and this was ſaid to be by Po- 
ſtulation, but rather it may be ſald to be by Uſurpation, fo2 tis 
erpeeſly agatuſt the Statutes, 16 R. 2. and 9 H. 4. cap. 8. and 
Tranſlations are ever by Election, and not by Poſtulation. 


(88) When a Biſhop is tranſlated, the old See is not void by 
the Election to the new one, until the Election fs confirmed by 


the Archbiſhop; fo2  tho' he is elected, pet the King may not con- 


ſent, o2 the Archbiſhop may not confirm, and 'tis not reaſonable 
that the Biſhop ſhould looſe his old Pꝛeferment, till he hath gained 
a new one; and ſo tis in Caſe of Creation, he is not compleat- 


ly Biſhop till Conſectatton. | 


(9.) F02, as there are four Things to compleat a Parſon(viz.) 


Preſentation, Admiffion, Inſtitution and Induction, fo there are 


four Things analogically requiſite to compleat the Biſhop ; the 
firſt is Election, and this reſembles the Preſentation ; the next is 


0 Confirmation, which reſembles Admiſſion ; the next is Conſecra- 


tion, 
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tion, and this reſembles Inſtitution ; and the laſt is Inſtallation of 
a Biſhop, oz Inthronization of an Archbiſhop, which reſembics 
Induction. | ” 


(10) Oziginallpy the Archbiſhop was Biſhop over all England, 
as Auſtin was, per Coke and Dodderidge. 1 Roll. Rep. 328. 


(171.) BiſhopsDid ſit and had a Uote in Parliament in the Time $*14- Tir. 
of the Saxons, but it was not ratione Baronie, but ex Privi-F our 576. 
legio perſonali, as they were Biſhops, fo2 they were not Ba- 

rons till the Norman Reign; fo? in the Reign of the Saxons, they 

were free from all Services and Payments, excepting only ta 

Caſtles and Bridges; but William, called the Conqueror, de- 

pꝛived tbem of this Exemption, and inſtead thereof turned their 
Poſſeſtons into Baronies, and made them ſubject to the Te⸗ 

nures and Duty of Knights Service. 


BONA NOTABILIA. 
Jer BXEcutor 10. 5 
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2 Cromwell verſus Dreſdale. Mich. 8 Will. III. 


C1 DER Hole Ch. Juſt. Jt the Delivery of the Bond was Vere be 
after the Date, the Plaintiff muſt declare generally of mus declare 
a Bond dated on ſuch a Day, but with a primo deliberat on onthe Deli- 
ſuch a Day; fo2 otherwile it ſhall be intended to be delivered'on 77, ate, 
the Day tis dated. | TTL N 1 | tb Date: 


n * 4 
& 2 ; > A ; a 1 
L. Hen- 
D 1 , 
[ 1380 , ; . % 
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74 BONDS. 
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Henderſon verſus Foſter. Hill. Will. III. B. R. 


Where ſex (2.) IN an Action of Debt, the Pliantiff declared on a Bond 

triginta ſhall ſolvend' triginta & ſex libras; and upon Oyer of the 

3 Bond it appeared, ſolvend' ſex triginta libras, which is ſir Times 
as much as the Plaintiff had dectared fo2 (vrz.) 190 J. and foꝛ 
this Gatiance the Defendant demurred to the Declaration, but 
it was held good; fo2 ſex trigint' ſhall be taken as one Mozd, 
like a Bond dated tres viginti dies, which was taken to be on 


the 23D Dap, &c. 


Boughton verſus Shaw. Paſch. 5 Will. III. 


Bond given (3+) EBT upon Bond conditioned, that whereas W. R. 
to the 1 was arreſten at the Suit of the Plaintiff, if therefoze 
2 he the ſaid W. R. ſhould appear and put in Bail at the Return of 
&-. „ not the CUrit, oz ſurrender himſelf to the Serjeant, then the Bond 
within the ſhould be void. The Defendant pleaded the Statute of H. 6. 
beakute⸗ uind that this Bond delivered to the Serjeant, and taken by him 
in the Name of the Plaintiff, was koz Eale and Favour ; and 
upon a Demurrer to this Plea, per Curiam, a Bond given by 
the Party arreſted, to the Plaintiff himſelf, o2 hy a Stranger, 
to the Plaintiff himſelf, koz the Enlargement of the Party ar- 
reſted, is not within the Statute, but good. 


Allen 21,42 (4.) Thee Joint Obligozs, an Adlon was bought again two 
hnd A -, ie W. ->ohne , N : . * — 3 
Tones 302," they may plead in Abatement, that another ſealed the Bond, 
. who is ſtill alive, and not named; ſo tis of a Recogniſance be- 
420. foze a Mayo? 02 Kecower, but they cannot crave Oyer and De- 
murrer fo2 Uartance, fox perhaps al ee dd not ſeal, and fa 
the Court will intend ; but tis otherwife of a Recogniſance be- 
koze a Judge; fo2 in a Scire facias, the Defendant may either 
_ it in Abatement, oz crave. Oyer and Demurrer - fo2 - Ua- 

r ance. „ 


5i4. 238 (5) So where there are thzee Joint Obllgezs, and one ot them 
dies, the Plaintiff muſt ſhew, that one is dead, foz e 
de canis e e ae ach the Exeruts2 of him who 


vel. 177. (6.) There a Bond is made to A. B. and C. conditiones, thit 
W. R. thall pap 20 l. to W. W. there all of them mut join fri 
the Suit, fo2 they are but as one Obligee; and if one of them 
thould die, the two Survivozs mult join in the Action, tho' they 
have no Jntereſt in the Boney, | 
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C.) Two ſeal and deliver a Bond to W. R. and afterwards Lev. 35. 
by Conſent of all Parties, a Third is added, and he ſeals and 
delivers the Bond: adjudg'd this did not make the Bond void, 
but that all-thzee are now bound; but it had been otherwiſe if the 
third Man had been added without the Conſent of the Obligec. 3 Cro. 626. 


(8.) Debt upon a Bond of 501. which upon Oyer appeared ta = Lev. 166. 
be in quanto ginta libris ; adjudged ill, becauſe of the Uariance 
and Jnſenſibtlity of the Mom. | 


(9.) Thee were jointly and ſeverally bound, and an Action of = Lev. zac. 
Debt being bꝛought againſt one of them alone, he craved Oyer of 

the Bond, and pleaded that the Seal of one of them was tozn 

off; and upon a Demurrer this was adjudged a good Plea, be+ 

cauſe tis not the ſame Bond as it was at firſt. 


(10.) Debt upon Bond, in which the Plaintiff declared, that 1 Roll. Rep. 
the Defendant was bound to him the Platntiff VV. R. in 501. up- #* 
on Non eſt factum pleaded, the Jury found the Bond in hæc ver- 
ba, and that it was made to W. R. and that the Moꝛds nuper 
Vic. Oxon' were ſince interlined: Et per Curiam, the Jnterlinea- 
tion might be material, but it Doth not appear to be ſo, fo2 non 
conſtat, whether it was to him, 02 not, colore Officii, and there- 
foze the Uerdift is fo2 the Plaintiff; but if inſtead of Non eſt fa- 
cum, the Defendant had craved Oyer, and demurred, then it had 
been againſt the Plaintiff foz this Uartance. 77 


— 


Placket ver ſus Greſham. Mich. 9 Will. III. 


(11.) IN this Caſe it was held, that where a Sheriff takes a Where a 

25 Bond as a Reward fox doing a Thing, tis void, foz it Bend ken 

may be to warrant him in the Bzeach of his Duty, but it tis to i; %. 

mY * no in doing a Thing which tis bis Duty to. vo, here not. 
en tis good. en 5305 7 or 
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Hob. 211. (I.) IN all Coꝛpozations there is a ſpecial Clauſe, by which they 
have Power to make By-Laws, but ſuch enabling Clau- 
ſes are needleſs, becauſe they are included in the very act of in⸗ 
copozating, as a Power to fue, purchaſe, 02 the like; fo2 as the 
natural Body hath Reaſon to govern it ſelf, ſo Bodies inco2po: 
rate mu it have Laws, which are in Nature of political Reafon to 
govern themſelves, 5 


Hob. 211. (2.) The Jnhabitants of a Town oz Pariſh may make By⸗ 
5 Rep.61 Laws fo? repairing their Church or Highways, and this without 
any Cuſtom or Preſcription ſa to do, becauſe thele are Meteſũtieg 
to which the Law hath made them Subject as they are a Pa⸗ 
riſh; and therefoze the Law enables them to ſupply theſe Occa- 
ſions, as if they were incozpozated ; but they cannot make a By⸗ 
Law fo2 regulating a Common, without a Cuſtom enabling them 
ſo to do, and ſuch Cuſtom mult be pleaded. 


vent. 16 (3) But 4 By. Lam in a Manor binds all the Tenants of that 
Manoꝛ, becauſe they are ſuppoſed to dwell there. 099179 147 $1920 


: Roll. Rep. (4.) A By-Law that none ſhall exertiſe his Trade in ſuch a 
5 ill, until firft allowed fo to do by ſuch oz ſuch Perſons, is not 
good, becauſe tis in the Power of theſe Perſons to hinder him. 


1 Roll. Rep. (5. But a By-Law in London not to uſe a Hot Preſs, under 
1 the Penalty of 3 J. no2 to make one under the Penalty of 10 1. 
is good, betiiuſe tis dangerous in reſpett of. firing, and tis a De- 
ceipt to the Buyers. | $60.8 BY; 


(6.) A By-Law under ſuch a Penalty, and whoſoever ſhall re- 
fuſe to pay it, to be committed, is naught, becauſe nullus liber 
homo impriſonetur niſi per legale judicium, and no Aﬀent can 
change this Law; but if the By-Law had been, that the Penalty 
ſhould be levied by Diſtreſs, an Action of Debt would have laid. 
2 Vent. 183. 5 Rep. 64. Clerk's Caſe, but not to be levied by Diſtrels and 

Sale of Goods. * 
4 


Jones 162. (7. Cbe Town of Boſton, by their Charter, claimed a Power 
to make By-Laws oz Dꝛders, and to commit fo2 not OY 
3 them; 
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a them; and this in a Quo Warranto was — to be ill, accowing _ 1155 
to Clerk's Cale. 


8. All -5y-Laws muſt be Cubjcct to the Laws ot the Realm, and Hob. ar, 
ſubowinate to them; therefoze, if they are againſt the Laws and p. 43. 
SE; they are votd. 


— * 


(t.) T are to be repaired by the County, unleſs the Lo- 

cus in quo, &c. is bound to repair it, and that may 
be by Toll oz Tenure, but not by Preſcription; but if it lie Part 
in one County and Part in another, each County is reſpectively 
chargeable fo2 ſo much of the B2idge as lies therein, and that 
may be bp Toll, Tenure, oz Preſcription, 02 unleſs (ome pꝛivate 
Perſon is bound to repair it, and that may be by Toll oz Tenure, 
but not by Pzeſcription. 


(2.) Jndictment fo2 not repairing a Biüidge was adjudged Stiles 109. 
naught, becauſe non conſtat in what County it lies, and becauſe Spiller C. 
it did not ſet fozth what kind of Bridge, (viz.) whether Foot, 
Horſe, 02 Cartbridge, and becauſe it charged the Defendant ra- 
tione Manerii ſui, when it ſhould be ratione tenurz Manerii ſui, 
ſo that it did not appear that he was Owner of the Yano, | 


(3) Jukazmation againſt the Inhabitants of the "0H of > Lev. 112. 
Nottingham, fog nat repairing a Beidge over the Trent, two of 

the Inbabitants, in the Name of thearſelves and the reff, pleaded, 

that A. and B. Owners of Whiteacre, ought to repair it ratione 

tenurz, and traverſe, that the Jnhabitants of the County — fe, 

_ ought to repair; the Attozney-Oeneral replied, that the dug 

tants, & e. ought to repair it, and traverſed that A. and B-ounht ; 

they rejoin, that A. and B. ought to repair, and thereupon they 

were at Jflue; and at a Trial by a Middleſex Jury, the Defen- 


men upon the laſt Traverſe, quad nota. 


The Defeupant, a8 Low of a Manet, uſed to repair Logden- Joys 273. 
Bridge, he alieu d the Meng to ſeveral, (viz.) Part to A. and 


0 B. und after wards B. was indidten fo2 nat cepairing this 
Adge as he gugbt ratione tenuræ, be pleaded, that A. and the 
other wege Pur chabers with bim of the ſame Lauda held of that 
ns. Sed per Curiam, me will compel pou £9 ung tins 

Le, 


S 


Biidge, becauſe tis a Thing of Neceſſity, and afterwards you 
may ſeek fo2 Contribution amongſt the reſt, koz the repairing ſhall 
not ſtay till you determine who ſhall be Contributozs, 


CERTIORARI. 


The Queen verſus Dixon. Mich. 2 Anne, B. R. 


x Salk. 180. (t.) 1 is a ſhozt Note of this Caſe in 1 Salk. which ſee, 
Rn the Caſe was thus: | 
Oban co M. The Defendant was indicted fo2 ſelling five Pards of Muſlin, 
remove the affitming it to be wozth 58. per Yard, whereas it was not wozth 
bc nden 28. 6d. per Patdz upon Mot guilty pleaded, the Defendant. 
Conviction, was found gutlty, and afterwards bzought a Certiorari, and ma: 
ved to quaſh this Anditment : Sed per Holt Ch. Juſt. This Cer- 

tiorari was only to remove the Jndictment and not the Convf- 

#ion; beſides, here is no Day in Court fo2 the Defendant, as 

it ought to be upon the Return of a Certiorari, to remove an 
Indidment after Conviction, he ſhould have made Ale of this 
Certiorari, before Conviction, whereupon he now moved fo? a 
Certiorari to remove both the Jndictment and Conviction, tho a 

Writ of Error might have been pꝛoper, pet the Court granted a 


Certiorari ſpecially giving a Dap here by it to the Party. 


The Queen verſus Brown & al. Mich. 12 Anne, 


B. R. 
Joint Indi@- (2,) Illiam Brown, Francis Wood, and Leonard Fosbrook, 
3 were jointly indicted at the Seſſions; there was a- 


Indietment nother Indickment againſt Brown alone, and another againſt 
againſt one Wood and Fosbrooke, and one W. R. and a Certiorari was a- 
"other, Wwarded to remove all Jndictments, Unde iidem Willielmus, 
gainſt 2 of Franciſcus & Leonardus indictati ſunt, without ſaying, vel corum 
the 3 and a aliquis indictatus exiſtit : And per Curiam, none of theſe Jndict- 


Stranger, 


and a Certiorari to remove all Indictments againſt the Three, withour ſaying, vel eorum aliquis 
5 | ments 
2 


6 — . 


CERTIORARI 


— 
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Anonymus. Mich. 8 Ann x. 


(3. 8 to remove an Der made upon W. R. con- An Orde: 

4 Cerning Foreign Salt, and the Dwer being returned, it d made 
appeared to be foz Salt only ; and a Motion being made, to quaſh 75g Torcign 
the Dyer foz a Fault therein, the Attorney-General 'Northey Salt, and the 
objeted againſt the Certiorari, that it was miſconceived, fozthere (57s 
was no ſuch Oper to be removed, quod Curia conceſſit 3 fog a Order con- 
Certiorari to remove an Oder made concerning Foreign Salt, will cernins Salt. 
not remove an Dyer made concerning Salt generally, it ſhould have 
been to remove all Dwwers concerning W. R. foz which Reaſon 


it was quaſhed. 
Croſſe werſus Smith. Hill. 1 Annæ B. R. 


(4% T TPOR a Certiorari out of the Common Pleas to the 1 Salk: 148. 
Court of Ely, and this Writ being allowed by the 1 li, 
Court, and they afterwards pzoceeding:thereon, a Writ of Ertroz withitand « 
was bought, and that Matter was afſigney foꝛ Erroz, The Des er. 
 fenbants plead a Gꝛant of Conuſance of Pleas to the Biſhop of E- 
ly, and an Allowance thereof in B. R. Anno 21 Ed. 3. and that 
the Cauſe did ariſe- within that Juriſdiction 5 and this Tu re⸗ 
turnen on the Certiorari, and a ODemurrer to it, Holt, Ch. Juſt. 

held, that there are thzxe Sozts of Jnferio2 Jurisdictions. | 
.) One whereof is Tenere placica; and this is the loweſt Sozt, 
ko tis only aconcutrent Jurisdiction, andthe Party may ſue there, 
ar in the King's Courts'if he 1IIIilun . 

. (4.) The fecony is Conuſante of Pleas, and by this a Right 
is veſted fn the Low of thr Franchiſe to hald the Plea, and he 
is the only Petſon who can take Advantage of it; fo2 the De- 
kendant cannot plead this to the Jurisdiſtion of the Court, but 

the Low muſt come in and eta his Franchiſe, and there is no 
other lap to get the Cauſe from him; neither is the Court of 
B. R. intirely duted - thereupon, to: Day is giden by dhe Roll in 
B. R. to the Party ta be hne at ſuch a Day, where bath Par- 
ties are font down together, with the Teno2 of the 48ec02d dere, 
fox them to moteed there's and if Juffice 18 done tis well, if 
not, the Plaintic halt habe a Beſimynous for any: Delay 
Misbehavour below, fo2 the Cauſe is ſtill under the Authozity an 
Jnlſpetion of this Court, and the Lozd's Benefit is all that is to 
de conſidered ; tis true, theſe Jurisditions are a * and 7 H. 8. cop 
om- 


_— CERTIORARI. 


3% EY "= P 


Complaints have often been made againſt them, and the Com: 
mon Law, to prevent Oppreſſion, hath always allowed Certiora- 
ris to theſe Jurisdictions. | 
(3.) The third Sozt is an Exempt Juriſdiction ; as where the 
King grants to a great City, that the Jnhabitants thereof ſhall 
be ſued within their City, and not elſewhere, this G2zant map be 
pleaded to the Jurisdidion of this Court, if there be a Court with- 
in that City which can hold Plea of the Cauſe, and no Body 
can take Advantage of this Pzvilege but a Defendant, fo? if 
he will bing a Certiorari, that will remove the Cauſe ; but he 
may wafve it if he will, fo that the Puvilege is only fo2 his Be- 
Thus there is no Jutisdition which can withſtand a Certiorari, 
eben in a Caſe of a Cuſtomary Pꝛocceding by Fozeign Attach- 
ment; ik the Defendant cannot find Bail below, he may bꝛing a 
Certiorari, and upon putting in Bail above, the Cauſe ſhall go on 
there. | 1 


Pariſh of St. Mary in Deviſes. Paſch. 1702. 


Certiorari to (5) PD MN a Certiorari to remove an D2der, the Return 
remove an was, Cujus quidem tenor ſequitur in hec verba, when 
Jr +. e, it ſhould be Qui quidem ordo ſequitur in hec verba, and fo2 that 


inſtead of v. Reaſon it was quaſhed, and upon Motion, a new Certiorari wag 
do, not good. granted, | | | 


The Queen werſus Whittle. Paſch. 4 Anne. 


Certiorari to n to remove an Order of Seſſions, was ſuperſeded, 
. becaule Emanavit biduo antea aliquid fiat was ſigned by 
not be ſigned a Judge; fo2 per Curiam, if it be to remove an Indiament, both 
by a Judge, Certiorari and Fiat ought to be ſigned, if to remove an Dyer, 


bt, = the Certiorari need not be ſigned, but the Fiat mult, - 
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variance (/.) £ Ertiorari to remove an Indid ment de duobus equis felo- 
berween the nice abductis, and the Indidment was, de uno equo 
the Corp? furtive abducto; per Curiam, nothing is betoze the Court, net- 
Antea 3. ther have they anp Warrant to pꝛoceed in this Cale, fo2 there 
is a Gariante between the Indiament and the Writ. © 


+ 4. 


- & * > 
”. F " * = Þ 1 — 
* * 0 . F * - n 2 
1 4 * 6 | * 
2 + 4 - " * ; * E 8 * ö * 


wy ES 1 LY 
4 
7 


« 
* 


- ” w a 
L444 vi * 
- , 'F, 
x 1 *. > 
* „ 1 „ 0 s 
1 'V 
„„ 1 a + - „ 1 * 4 1 \ * 74 My W 7 
& 4 4 63% þ + 1 . _ 74 © > 4 * 117 
fy | 
0 " . . by 1 : , - F X WV. 1 
5 1 « 4 5 1 . : a f * | 


pt |. He* 4 * 4 Y 
wy : a 
* 2 
" . . — tht 1 * 1 1 N — » A - IS 4 7 4 * C2 TE - oy ** 1 ** * * be 
f „ 5 © e * — — 
" , * o a — 
1 * P J » 


& V x + * *# 8% 
8” » 4 


Charnock's Cale. 


(#9) (pmadk. Dog and Keys, were indicted foz High Trea- where three 
on, in conſpiring the Death of the King; they were may join, or 

denfed Counſel, but allowed Pen, Ink and Paper, and having te- Challenge. 

verally pleaded Not guilty, Holt Ch. Juſt. told them, that 

each of them had Liberty to challenge thirty-five of thoſe - 

who were returned upon the Panel to try them, without ſhew- 

ing any Cauſe; but that if they intended to take this Li- 

berty, then they muſt be tried ſeparately and fingly, as not 

joining in the Challenges, but if they intended to join in the 

Challenges, then they could challenge but thirty-five in the whole, 

and might be tried jointly upon the ſame Jndictment ; accozding- 


ly they all thzee joined in their Challenges, and were tried toge- 
ther and found guilty. ; 


wa 4S © 3 
131 #157 


| 02: PN. $452 $45 enim, 
(2) D QUled, that where there is a Writ of Enquiry fo2 Da- _— 
N mages, the Jurozs cannot be challenged, as other du cnn: 
Jurozs may, becauſe this is only an Inqueſt of Office; but pet be challeng- 
tis in the Diſcretion of the Sheriff to admit ſuch a Challenge, © 
if it appear to be a good Cauſe of Challenge. 


(3.) Challenge to the Array, fox that the Sheriff had not ta- « vent. 5s. 
ken the Teſt. Sed per Curiam, this is no good Cauſe of Chal- * Co. 369. 
lenge, foz he is {ll Sheriff de facto, and it would be very hard 


th — Trial to prove, that the Sheriff had taken 
N 


(4.) When the Jury ate of a Town Copponate, tis no Chal- i vent. 366. 
lenge, that they are not Freeholders ; but where they are not of 
any Coppozation, tis a good Challenge. 


(5) Jnfoznation againft the Defendant fo2 Forgery, one of the n vent. 309. 
Jurozs was challenged, fo? 1 4 the Pꝛolecutoz was lately en⸗ 25% 
. ” kertained 
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The Teſtator (x ) 


made a 
Stranger,and 
no Relation 
to him, Exe- 
cutor, and 
gave him 


504. be ſhall Decree niſi cauſa. Fo pe 


not have the 
Reſiduum. 


tertatned at his Houſe, and this was allowed a 1 8 challenge 
to the F avour. | | 


(6.) information of ißtruſo on, A i wie V3 FO INEX fo? 
Want of Freehold, he having only 155. per Annum : But per 
* Curiam, any Freehold was ſufficient at Common Law; and tho' 
the Statute of H. 5. requires 40 8. and the 27 Eli. 4 l. where 
the Damages exceed 40 — pet this is only between Party 
and Party, and not where be Queen is concerned, 
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Mathews ver ſus Courthope.- 241 


DE Teſtato2 made one Executoz, who was no Relation 
to him but a meer Stranger, and gave him 5ol. 
fo? his Care in the Execution of his Till; the Plaintiff be 
ing next of Kin, erhibited his Bill. foz the Reſiduum of the E⸗ 
ſtate, and no Cormſet apperaring on the other Side, he gad a 
oy Turton Juff. with whom the Bar. a- 
greed, the Executo? in fach Caſe ſhall not babe the Reſiduum, 
after Debes and Legactes paid, but the nert ok Kin to the Tela 
tor; and lo it was dato it had been decreed in the like Caſe, 
between Cordall and Cordall; tis true, if the Executoz had 
been nearly related to the Teſtatoz, it tight have been other wile; 


but oven in fuch Cale, if there are other Relations, in equal De- 


Prohibition 


gree with him, and are poox and indigent, Equity in ſuch voubt⸗ 
fu} Caſes, will give the Refidoe amongſt them. 


Aſton ver ſuus Adams. Paſch. $ Will. III. 


tothe Plain- (2+) Dtton fo2 a Prohibition to owe Adams, who had 255 


tif in Chan 
cery, who 
had bro rought 
a Bill on an 
Indebitatus 


Aſſumpſit. 


bited a Bill in Chaucery : The Caſe. was thus; Alton 
ſtood engaged to Adams by Simple Contract, to pap him 10 J. 
fo2 curing his Son, &c. and Adams bꝛought a 2 in Chancery 


4 Was. 


_"CHANCERY. 83 


fo2 this 101. ſuggeſting that the Agreement was not in Writing, 

and that the Mitneſſes who could pꝛove it were either dead or be- 
yond-Sea ; the Defendant Afton pteaved, that the Agreement 
was made in the Pꝛeſence of W. R. now living in Holland, and 
traverſed the reſt ot the Sungeſtion ; and this being over ruled 

in Chancery, Afton now moved foz a Prohibition, betauſe this 

is no-mo2e than a meer Indebitatus Aſſumpſit at Common Law; 

and if this Pzoceeding ſhould-be allowed, it would tend to the 
Subverſion of the whole Frame of the Common Law; beſides, 

the granting a Pꝛohibition would prevent the Claſhing of Juril⸗ 
diction 3 and there are ſeveral Pꝛecedents in the Regiſter of Pꝛo⸗ 
bibitions, ne ſequatur ſub fuo periculo :' The Court appointed to : ch. Rep. 
hear Counſel on both Sides, but the Cauſe was agreed. fo. 63. 


Anonymus Hill. 9 Will. III. 


(3) T Teſtatoz being ſeiſed of Lands, and poſſeſſed of Mortgages 
1 Goods, deviſed Black-acre to be ſold, and White-acre and J=4s 

to be mortgaged, fo2 Payment of his Debts, and died ſo much paid by sale 
in Debt, that if both Parcels were ſold, the Money ariſing by ef Lands, and 
ſuch Sale would only pay the Debts, with a \mall Overplus, ac- Dede nd 
counting alſo the Money ariſing by the Sale of his Goods and ple Contract 
Chattels ; in this Caſe it was decreed, that all ſhould be ſold, 9! 9 rhe 
that the Boztgages and Judgments ſhould be firff ſatisfied, and ce. 
that afterwards, if there ſhould be ſufficient of the perſonal H- 
ſtate to pay the Bonds, then ta pay the ſame, 02 ſo much of them 
as the perſonal Eſtate would extend to pap; and that ſo much of 

the Bonds as ſhould remain unpatd, ſhould come in equal De- 
gree with the Debts upon ſimple ContraF, and be a Charge up- 
on the Lands, fo2 as to them, Bonds have no Pꝛekerence in a 
Court of Equity ; 'tis true, as to Goods and Chattels, Bonds 
will have a Pzeference, becauſe the Executo2 by Law is bound to 
prefer them befoze Debts on fimple Contract. 


Feyerſtone verſus Scetle. Hill. 1697. 


(4. Ecreed by Somers Lon Chancelloz, that there a real Þcb's upon 
Eſtate is upon an equitable Title, made ſubjet by this ung a be 

Court to the Payment of Debts, and it appears that there is a ſatisfed out 

ſufficient legal Eſtate, (i. e) Goods and Chattels, to Catigfy of the qui 

Debts upon Spectalties, fo2 which the Creditozs may have Ru. 

medy at Law againſt the Erecuto2; in ſuch Caſe the Oebts upon 

ſimple Contract, fo2 which there is no Remedy at Law, ſhall be 

firſt ſatisfied out of the equitable Eſtate. N | 


M 2 Pope 
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Pope & al verſus Garland. Paſch. 11 Will. III. 


Deviſe of (5.) N that all Deviſes by Coppholders, foz the Uſe 
3 ok Childzen 02 Creditozs, and all Charges made by 
=" them upon their Lands, fo2 the Benefit of Childzen oz Creditozs, 
render. Will be good in a Court of Equity, tho” there was no Surrender 


to thele Ales. 
Phillipſon verſus Phillipſon. Hill. 3 Will. III. B. R. 


Where an (6.) 9 againſt an Heir upon the Bond of his Anceſtoz: 
re" vHre wha The Defendant pleaded Riens per Deſcent, and at the 
gainſt the Trial it was found againſt him, that he had 51. Aﬀets per De- 
Penalty of ſcent, the Chancery will relieve him againſt the Penalty of the 
INES Bond, but not againſt the Penalty of his kalle Plea, becauſe it 


was a voluntary Falſity. | 
Anonymus. Hill. 9 Will. III. 


Where more (7.) Ecreed by Somers Low Chancelloz, that where the 
Movey is Moꝛtgagee lends moze Money upon Bond to the 
Mortgage Moztgagoz, be ſhall not redeem till he pays the Bond⸗Debt as 
on Bond, he well as the Monep due on the Moztgage; but if he Moztgage 
—_ nor ©. his Equity of Redemption to another, the ſecond Moztgagee ſhall 


our paying not be afteted with the Bond, koz tis but a perſonal Charge up- 
the Bond. on the Moztgagoꝛ. ah A, 


Anonymus. 


vill gangs (8,) A Bill was exhibited againſt Þugband and CUife, fo2 


Man and his 


Wiſe abated Matters chiefly concerning the Wite, they both put in 
bythe Death their Anſwer, and then the Husband died, this fs an Abatement 
him. of the Cauſe, ſo that the Plaintiff ſhall not proceed upon a Bill 

of Revivor, fo2 the Midow ſhail not be compelled to abide by the 
Anſwer of her husband made fo2 her, oz which he made whilf che 

was ſub poteſtate Viri, but ſhe may abide by it if ſhe will, and if 

— doth, the Plaintiff map proceed, and the Decree ſhall bind 


A Anonymus. 


Church and Church-wardens. TER 87 


Anonymus. 


(9.9 Bill was erhibited to diſcover. a Title, and whether Purchaſe for 
* - £A there was an Equity ol Redemption, the Defendant ***=*!* 

anſwered, that he was a Purchaſer fo2 a valuable Conſideration, tion without 
and abſolutely bought the Eſtate of ſuch a Perſon, and hay no Notice of a- 


Notice of anp Title; and this was adjudg'd a good Plea. See blanc 


Hardres 510. cood Plea. 
Dariss Caſe. 

(10.) A Man contraied fo2 the Purchaſe of Lands, Contiaft for 

foze the Conveyance was made he died, having de⸗ pete 


viſed the Land, &c. Et per Curiam, the Deviſe is good, becauſe the Convey- 
the Uendoz, after the Contract, ſtood Truſtee ko; the Uendee, . 
"2603 it $0767 2007 £7 | . Vendor is a 

| | 4 | Truſtee for 

bi r | | the Vendee. 
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Church and Church-wardens. 


(1.) YN a Prohibition it wag ruled, that the Plaintiff cannot seats in the 

entitle himſelf to a Seat in navi Eccleſiæ by Preſcription Church. 
generally, without chewing ſome Special Matter, as Repairing, sid. 88, 203. 
&c. otherwiſe if it be an Iſle, but if he entitle himſelf to a Seat, | 
in navi Eccleſiæ generally, he muff give repairing in Evidence, 1 Lev. 51. 
but an Ille may be upon the Land of a pzivate Perſon. 


(.) Jn Treſpaſs foꝛ bꝛeaking and cutting in Pieces his Pew, Noy 108. 
and taking it away; the Defendants-'pleaded, ' that they were Cibſon Cale 
Church-wardens, and that the Plaintiff had built it in the Church 
without Licenſe, per quod, &c. Et per Curiam, the Treſpaſs is 

conkeſſed, fo2 tho they map remove the Seat, they cannot cut the 

Timber and Materials into Pieces. tt 31409197! 


(3) If one and his Anceſtozs have, Time out of Bind, repair- Noy 104. 
ed an like in a Church, and ſate there with his Family, and bu⸗ Day's Caje- 
ried there, tis good Evidence that the Seat is pꝛoper and peculiar 

to him, but then he muſt repair it at his own Charge, —_ 


r 


— 1 
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with the Help of the Pariſh, fo2 if he voth not not, the Ordinary may 
appoint who ſhall ſit there. 


Noy 133. (4.) The chief Seat in the Chancel belongs to the Impꝛopzia⸗ 
Cie. Hall toz of common Right; and by Conſequence” to the Farmer of 


the impropztate Tirhes, but by Pyeſcription it na 92 52 to 
another. 


Burials (5. The Church · Bock fo Butiais and Chalitenings dan in 
Noy 143. the thirticth Pear of H. 8. at the Jnſtance of the Losd Cromwell. 


Noy 104- (6.) The Ozdinarp and Church-wardens cannot licence one to 


bury in the Church, but it ought to be by the n becauſe the 
Freehold is in bim. 


Anderton 1 Walker. 
2 Lutw. (7.) LL Offerings which are due to the Uicar ws Gacra- 
2 E ments, Marriages, and Burials, and payable to him by 
pay and Be. the Laws and Cuſtoms of the Realm, are confirmed by the Sta- 
rials, triable tute * 2 Ed. 6. but then ſuch Cuſtom muſt be tried in rhe Tempo- 
at nog $7 ral Courts; therefoze, where the Curate of Bridlington libelled 
againſt T. S. fo not paying a Shilling fo2 baptiſing his Child, ſet- 
ting fozth in his Libel a Cuſtom in the (aid Pariſh fo2 every Pa⸗ 
rent ſo to yo, &c. the Defendant ſuggeſted foz a Prohibition, 
that by Law no Man ought to pay fo2 baptiſing his Child, &c. 
againſt his TUill, that Cuſtoms and Pꝛeſcriptions were pzoperlp 

triable at Law, and that the Curate, &c. had libelled againſt him, 
Xe. ſetting koꝛth the Cuſtom as afozeſaid, and a * was 


* 

> 5 Thompſon ver ſus Dayenport. 
2 Lutw. (8.) ( © where the Plaintiff libelled againſt the Defendant, ſet- 
1 ns ting koꝛth a Cuſtom in the Pariſh of Elington in Derby- 


1 wire that every Uoman, who is a Pariſhioner, and dwelleth 
ing, triable there, and marrying with a Licence, their Hugbands at the Time 
at Law. of the Matriage, oz ſoon after, ſhall pay to the Uicar 5s. as an 
 accuſfomed Fee, and ſo brings his Caſe within that Cuſtom z-the 
Pefendant ſuggeſted fo2 a Pꝛohibition, that all Cuſtoms are tria- 

ble at Common Law, and that the Plaintiff had libelled againſt 


him, ſetting koxth the Cultom ap akozelatp, Sec. and a Prohibition 
was granted. 


I - Parker 


Church and Church wardens. 


— 


Parker vrrſus Clerke. 


6.09 pe Clerk of a Pariſh libetley agatutt the Church ⸗ war · oe. caſes 

| dens, fo2 ſo much Monep due to him by Cuſtom every ten tue 

Pear, and to de kedied bp them on the reſpedive Jnhabitants spiritual 

in the kad Pariſh; aud after Sentence in the Spiritual Court, Cour du 

the Detendants ſuggeſted. foz a Pzobibicion, that there was no gina! juric- 

ſuch Cuſtom as the Plaintrif. Jad ſer fozth in his Libel ; it wag digion, ris 

objected, again granting the Pzohfbition, chat it was now roo Jowee 502 

late, betauſe t was after Sentence, efpectally ſince the Cuſtom for a Probi- 

was not dented ; fox if it hav, and that Court had pzoceeved, dition. 

then, and not belege, ft had been pzoper to move fo? a P2ohitbftion. 

But per Holt Ch...Jtift. tis never tos fate to move B. K. fog a P2o- 

htbition, whrre the Spiritual Court had na Original Juriſdiction, 

as they hav not in this Caſe, becauſe a Clerk of a Pariſh ts net- 

ther a Spititual Perſon, noz is this Duty in Demand Spiritual, 

for tis founded on a Cuſtom, and by Conſequence trtable at 

Law; and therefoze the Clerks may have an Action on the Caſe 

againſt the Church-wardens, fo2 neglecting to make a Rate, and 

7 7 ts oz ik it had been leviep, and not paid by them to the 
intiff. 


The Churchwardens of St Bartholomew's Caſe. Mich. 
we „ WS: 2, 2 


{ro.) O Ne Fiſhburne left 25 1. per Annum, fo2 the Mainte. The. Arch- 
LP nance of a Weekly Leturer, and appointed, that the Be ug 
' Lefurer ſhould be choſen by the Partſhioners, and to p2each on licence a 
uli Dap in every Meek as they ſhould like beſt. The Parichion⸗ — bet” 
ers fired on Thurſday, and choſe a Leturer every Pear; and now 4cc/cmine 
Mt. Turton being Lecturer, and the Pariſh having choſen Mr. bis Right to 
Rainer, the other would not ſubmit to the Chotce, wheretpon the le. 
Churchwardens ſhut Turton out of the Church; afterwards 
the Biſhop of London determined in his Favo2, and granted an 
Inhibition and Monition fo that Purpoſe, And per Holt Ch. 
Juft. a Pzobibition was granted to try the Right; tis true, a 
Man cannot be a Lecturer without a Licence from the Biſhop ar 
Archbiſhop ; tut their Power ts only as to the Qualification and 
Fitneſs of the Perſon, and not as to the Right of the Leture- 
Hip, and the Eccleſiaſtical Court may puniſh the Churchwarvens, 
tt they will not open the Church to the Perſon, oz to any one 
9 under him, but not if they refuſe to. open it ta any o. 


the 


” Wn. 


— 


— 
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The Queen verſus Guiſe. Mich. 2 Annæ. 


Mod. Caſes Mandamus was granted. to ſwear two debite eleci Church- 
By. | 7 wardens of, &c. The Return was, that they were not duly 
eturn o 


Mandamus, elected, but did not ſay, nec aliquis eorum, and koz that Reaſon 
chat the fit was quaſhed, fo2 he who makes the Return muſt comply with 
Churchwar- the TUrit as far as he can, and if. one of the two is duly eleft- 
cons bw + kd, as where the Pariſh claims a Right to chooſe one Church: 
e#;, without warden, and. the Parſon another, they ought to (wear one, and 
wp. cn og to return the Special Matter as to the other; that ik the Pa- 
not zood. klſhioners have only a Right. to chooſe, one, and they chooſe two, 
the Elecklon is void; but .if two. are choſen by. the Pariſh by e- 
qual Goices, when they. ought to choole but one, in ſuch Caſe 
they cannot tell which to lwear into the Dice, but then they 
muſt return all this Special Matter; ſo if the Pariſhioners are 
to chooſe and p2eſent them ta the Parſon, who is to chooſe one 
of them, and they both being a Mandamus, that Matter may 

be returned, koz they cannot tell which to wer. 


Britton verſus Standiſh. Trin. 3 Anne. 


Mod. Caſes (1 2.) 822 the Parſon of H. libelled againſt Britton, fo2 
182. not coming to his Pariſh Church on Sundays, and fo 
: Salk: 156- not receiving the Sacrament at Eaſter; The Plaintiff ſuggeſted 
ner is not fo; a Pꝛohibition, that the Bounds of Pariſhes and the Con- 
bound ro. ſkructions of Statutes, belonged to the Jurisdition of the Cem⸗ 
don Pariſh pozal Courts, &c. The Queſtion was, whether a Pariſhioner is 
Church, if hound by Law to come to his own Pariſh Church, oz whether he 
ne goes." ls excuſed if he go ta ſome other Church, as it appear d the Plain- 
Verben tif did? It was inſiſted againſt the P2ohibition, that by the Sta- 

* ; Eliz, cap. flute * 1 Eliz. every Pariſhioner is obliged to come to his Pariſh 
Lins 0 ht Church, which Statute is ill in Fozce, and not altered by any 
184, 22. llihlequent Aﬀ, but only by the Ack of Toleration in Reſpect to 
Spar. 78. Dillenters; on the other Side it was admitted, that the Mozds 
| of the Statute 1 Eliz. are, that every Pariſhioner ſhall repair to 
his Pariſh Church, but that thoſe TWlowg were cozreted oz ex- 

| plained by ſome ſubſequent Statutes ; as fo2 Inſtance, by the 

3 Par. 2, Statute * 3 Jac. by which every Pariſhioner is required to repair 
Spelm. Con- tu his Pariſh Church, or to ſome other CHurch; 'tis likwiſe co2- 
cil. x Fart refted by the Act of Toleration. Hole Ch, Juſt. Pariſhes were in- 
: 44 © fituted fo2 the Eaſe and Benefit of the People, and not of the 
1 And. 133. Parſon ; and if every Pariſhioner is obliged to go to his Pariſh 
ro. 459 Church, then the Gentlemen of Gray's-Inn and Lincoln's-Inn muſt - 
no longer repair to their reſpective Chapels, but to their Parifh * 


7 1 Churches, 


. ”% 
4. 
RR 2 4 * — —„ * P 


Church and Church-wardens. 89 
Churches, otherwiſe they may be compelled ſo to do by Eccle- 
ſiaſtical Cenlures. But per Powell Juſt. the Spiritual Courts 
have always exerciſed this Jurisdickton, and after ſo long Uſage, 
it ought not now to be queſtioned; and as fo? the Gentlemen o 
Gray's- Inn and Lincoln's-Inn, they have likewiſe uſed to repair ta 
their Chapels, and therefoze may be eremptet from coming to 
their Pariſh Churches, and this by Ger tue ok an Uſage againſt 

ſage : Now the Reaſon why Pariſhioners muff come to their 

atiſh Churches, is not (as hath been obſerved) koz the Benefit 
of the Parſon, o2 that he may have his Offerings, but becauſe 
he having charged himſelf with the Cure of their Souls, he map 
be enabled to take Care of that Charge. But at another Oay, 
Holt Ch. Juſt. held, that ff a Man repaired to any other Chapel, i 
it would be a good ercuſe fo2 his not coming to his Pariſh 2 Roll. Rep. 
Church, but then he muſt plead it; he likewiſe held, that if Brit- fd. %, 
ton, the Plaintiff in this P2ohibition, was a pꝛokeſſed Church- 40%, 503. 
man, and his Conſcience would permit him ſometimes to go ta 
the Meetings ot Diffenters, that the Act of Toleration would 
not ercuſe him fo2 not coming to Church, fo2 that Act was not 
made to give Eaſe to ſuch People; ſo a Rule was made fo? a 
Pꝛohibition, and that the Plaintiff chould declare on it, that the 
Matter might come judicially befoze the Court. 


Harman verſus Renew. Trin. 7 Will III. BR. 


(1 3)? this Caſe, which ſee in Salk. it was held, That at Salk. 164. 
| Common Law two Churches might be united by the af te un 

Concurrence of the Patron, Parſon and Ordinary; it was far- cine. 

ther held, that tho' in ſuch Caſe there is but one Parſon to both 

Churches, yet the two Churches remain, and the two Patron- 

ages, and the two Pariſhes. But where they are united by Act 

of Parliament, as in the Pyzincipal Caſe, the Pariſh of St. Mary _ 

Bothaw was per Statute 22 Car. 2. united to the Pariſh of St. . 7 

Swithin, and the Queſtion ariſing, whether after ſuch: Anion | 

the Pariſhioners of St. Mary Bothaw: ſhould contribute towards 

the Repair of the Pariſh Church ok St. Swithin, it was ad- 

judged, that they ſhould ; becauſe where two Pariſhes are united 

by At of Parliament, one of thoſe two Pariches is extinc, and 

"oy Patrons pzeſent but as to one Church, tho' "tis alternis 

vicibus. C. Mig. pe £3 + 
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King ver ſus Kice, 


N London both the Church ⸗wardens ate choſen by the Pas 


5 Mod. 325. (r 4. 
Churchwar- #9] tichioners; in other Plates the Parſon appoints one, and 


dens, how 


choſun in the Pariſh the other: Per conſuetudinam che the they are 
Lorder, or won and admitted by the Archdeacon, and tho ho they are unfit, 


uliewhere, 


he cannot retule them. 
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CITATION., 


The Biſhop f S. David's Caſe Hill. 10 Will. III 
K ill. 10 Will.! 


5 Mod. 433. (u.) E Biſhop of St. Davids was ſued befaxe the Arch- 

13 biſhop of Canterbury for Simony, and was cited ta 

vincial Pow- anſwer at Lambeth, and not at the Arches, and it was ts AP- 

1 over oil pear there befoze the Archbiſhop himſelf, and not betoze big 

of his Peb. Chancellor or Vicar-General,' and fo2 theſe Reaſons: he moved 

vince, fo2 a P2ohibitton ; but the Court denied it, becauſe. the Archbi- 
ſhop hatha Provincial Power over all the Biſhops of his Pro- 
vince, and may hold his Court where he will, either at the 
Arches v2 elſlewhere; and he map Hikewilſe convene the Party be». 
foze himſelf, and judge himſelf, and ſo may any other Biſhop, 
f62 the Power bf a Chancelo2 o: e 2 [oP a ated 
gated one W of the Bilhop. | 


Machin ns Skis Hill. II Will. II. B. N. 


Lerſubtted. (2.) Oulton was Parſon of S. in the Dioceſe of York, with- 
ing Tithes, «. in which Pariſh Machia had Lands, but lived in Lin- 


ſhall be. / , coln in another Dioceſe, and now coming to York, Moulton ſuen 
in the Dio- him in the Spiritual Court there, for Subſtration of Tithes ; 


ceſe where 3 | and | 


ſubſtracted. 


2 F 


__ COMMITMENT o 


nt the Parton, that this A a Gita 


1 inſiſte ane again f 


him out of his Di at fit the Court held, thar t ett 

cy of the Patty d2aws the Cauſe to the Diotels where he lives, tft 

eramſitoy Hatters, but not in local; as kd: Inttaute, an Execu⸗ a 
ta muſt de Mev fo2 a Legacy whers the Ceilll was proved, ans 

not where he Hees: But afterwarbs this Cale was enled to aud 

upon a ſingle Reaſon, foz whatever the A* might be in r 
Inſtances, pet in the Cale ok Tithes, the Stattite 32 H. 8 

pefly ena#s; that the po. 5 ſobſtra&ing them than appear 

the Dwingry of the Dioceſe Whete they were ſich 

therekoze a Conſaieaflon ws gtanted in this Caſe. 
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Me. p, Pri vi- 
e lege 11, S. C. 


nd that abe AD of TION way by 


n | 1 0389 28 H. 8. 
e . hy other Sive hon lber 
1e million of the * 3 dee Palace, 
1 1 and 
4 


— 
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and that the Officers ot the Green- Cloth are always; Commiſſto-: 
ners; and that the Statute ag Hu 8. did not create the Puvile⸗ 
goes of a Palace, but oniy aſcertain'd the Boundaries thereof, foꝛ 
he Queen map declare any Houſe to be her Palace without the 
Parliament; and ſuch Declaration being made under the Gzeat | 
Seal, it afterwards continues a Palace, tho the Queen doth not 
teſive there. nee tht fy 45104361 xe noted aint} + 
Powell Juſt. The Pzivilege of the Palace is by Common Law, 
and that. in reſpect of the King's Pꝛeſence: Bzeaking the Exche⸗ 
quer hath been held to be Burglary, tho' none ok the King's Mo- 
ney was there; and one Jones had his Pand cut off fo2 a Mur⸗ 
der committed by him in the Tower, and was afterwards ere- 
cuted. 

Holt Ch. Juſt. doubted the Caſe of Burglary in bzeaking the 
Exchequer, & c. and denied Jones's Caſe, becauſe the ſame Fact 
cannot be a Miſpziſion and a Murder, fo2 the one will extinguiſh 
the other; he ſaid, that it was true, his Hand was cut off, but 
it was without any Manner of Authozity, fo2 he had ſeen the 


| 6 64 : 
| : * Roll, and there was no Judgment koz it; he was ok Opinion, 


Rot. 2. Bur- that where the Queen was totally. abſent, and neither-p2eſent by 
dett v. Muſ- her (elf o2 by any of her Domeſticks oz Family, the Place hath 
1 no Pꝛivilege; but tis otherwiſe where it was only a perſonal Ab- 
ſence fo2 a little Time: The Queen at this Time was at Wind- 

ſor ; now whilſt ſhe was there, ſuppoſe a Murder had been com⸗ 
mitted in Whitehall, ſhall the Fat be tried bekoze the Lord Stew- 
'* ard, and he held that it ſhould not. 


1 | he? ""/"" es V wes i tn 
3 4 #4 R. 1 Gaſe, A 
5 Mod. 64, (2.) E Keturn of an Habeas Corpus was, that there was 
CN as a Cuſtom in London, that if a Ban-choſen ok the 
turned for Livery of any Company ſhould refuſe to take upon him the Office, 
che e Lom. that the Bayoz and Aldermen might commit ſuch Perſon * until 
mit to the he ſhould declare, that he would take upon him the Dffice, and 
Sheriff,andit that Clerke was choſen a Livery-man of the Company of Vint- 
bear chat be DErS, and refuſed to hold the Office, and thereupon he was com- 
Perſon ro Mitted by a (Marrant in CWriting,' Se untl he ſhould declare, 
vom be 3s 8c, It was objected, that this Return was ill, becauſe it did, nat 
. was Sheriff. let fozth to whom he ſhould declare his Content; beſides, it was 
*ivent:115- an inſignificant Cuſtom, to commit untft he ſhogld declare, 4 
he cauſe after ſuch Declaration he might ſift! refuſe to Hold the Df: 


ice; they might impoſe a Fine to'beTebied by Diſtreſs, but the! 
cannot commit; tis true, a Cuſtom to commit until he d 
tale upon him the Office of an Alderman, is gudd, becaufk t 
an Office fox Adminiſtration ok Juſtice; 'but a Livery-man. is not 
fuch. an Once: Another Objeition agamik the Return was, that 
9601 4 | R 
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the: Marrant of Commitment ſhould have been returned in lürc! 
verba ; But per Curiam, this Commitment being by a Court at: 
Record, the TUarrant need not be returned in hæc verba, ag it 
ought if it had been extrajudicial Commitment: But the chief 
Objection was, that here was a Cuſtom returned koz the Mapoz 
and Aldermen to commit to the Sheriffs of London, Sec. h any 
other Officer; and the Return was, that he was committed Cu- 
ſtodie meæ, without ſaying, he was Sheriff of London, o any 


ather Office attending the Court ; and fopthis Reaſon it was 
adjudged inſufficient. 210mM00 ee BIRT) m nim 
en t ü 6D {.8) 


and 1 2008 The King verſus Wright. 7 58d. 0% 75010 
And 6 Ja Mirian 5 01.3000. ech el nenen ine 
(30 DE Juſtices at Peace committen T. S. foz a koztible : vent. 169. 
Entry, and G. H. was indicted foz ſuffering him to fager 
Elcape; upon Mot 'guilty- plieaded, the: Defendant wag found „ Man com- 
guilty, and atterwatos he mought a CUrit-of Erro, fo2 that it mirted for a 
din not ſet-fo2th how this Commitment was made, (viz.) whe- Pari 
ther upon Uiew of the Foꝛce by the Juſtices, 02 upon an Indict- Efcape. 
ment found; neither is it ſet fozth, that debito modo commiſſus 
fuit Sed per Curiam, tis only an Inducement to the Offence lad 
in che Indickment; beſides;:after a Aerdict it call be 


ntended, 
that the Commitment was legaꝶaa . 
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J 036 HGNGS b 16 93RD Rn JON”: 
who hath Common appendant 02:appurtenant; can 
keep but a Number of Cattle pꝛopoztionable to his | 
Land, fo2 he can Common with no moze than the Land to which 
his Common belongeth is able to maintain. Jones 2825 
BEA 186. 


..) One cannot preſcribe to have ſole Common of Paſture, ex- Lev. 2. 
cluding the Lozd, but a Man may pzeſcribe to have ſolam paſtu- 
ram omni Anno omni tempore Anni, fo2 this is not Common 


but Paſture, and the Lord is not excluded from the whole Pzofits 
for he has' 8. Trees & Mines. . 


(3.) And ſuch a Preſcription is good, without alledging Le- 
vancy and Couchancy, but tis otherwiſe in Caſe of Common, — 
that 


: 9 . 4 = 
8 * 1 h 1 — =o 


COW N N 3 


2 Lev. 73. 


. Commoner- caniiot. diltraſi the Dedlts + 


3 Lev. 104. 
Commoner 
cannot di- 
ftrain the 
Beaſt 2 a 
Stranger, 
1 


that ought to be of fuch Cattle as are levant add couchant up: 
on his Tenement, becavſe the nn. bat rt the Pillure of 
the Pofir in the Common: 7-30 


1 92 One who hath folam piſturarn, may rence another to put 
in his Catfle. 


(3.) nd fo may ane who hath Common in groſs fot a certain 
Number, becauſe ſuch a Common is neither appendant, noꝛ a 
Common in groſs ſans nombre. 


(6.) So where a Ban hath ſolam paſturam, he may licence an- 
other pro hac vice, to depaſthite his. Cirttke, but not fo2 any 
Time certain, ſo that would amount to a Leaſe of a Thing 


| (COR in grant) and without Deed. 


(03 A Common appurtenant to a armee um Laws maple 
aliened, if tis foz a certain Number: vf: Beats, otherwiſe where 
AE for ene r er 
on d. Bie . 14 1 ad 


+ Swi > 


Commoner depattuting in che Common, but he muy rhe Benin 
of a Stranger, becauſe he had no Pyetence vf and N,. 


Woolſton verſus Slater. 


00 N Replevin, the Defendant avowed koz Damage-feaſant 
on his 8 and upon a Demurrer to this Abaw- 


ty it was we by n ecaule he did not ſome parti- 
cular Damage ode. of t he kould not have his Common 


in tam Amplo modo quo 05 & conſuevit; foz a Commoner 


ſnewing how Cannot juſtify to viſtrain the Beaſt of a e 2 thew- 


bed in his WW how hr WN his Common. | 


fed in his 
Common. 
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.CONDITION. 


(1.) Þ E Condition of a Bond fs always to be taken and 
conſtrued in Favour of the Obltgoz, becauſe tis the <4 

Cows and Conceſſion of the Obligee; and wherever any Senſe Jene 183. 

can be colleffed out of the lozds, it ſhall never be conſtrued 

to be tinſenſible, becauſe tis to ſave a Foꝛkeiture. 


| IN 

(2.) Where a Man is bound in a Bond with a Condition, not 
to Trade, both Bond and Condition are void; but if he was 
bound not to Trade in a particular Place, tis good. 

( 3) Theſe Diverſities were taken by Holt, Ch. Juſt. fl. TUhere condition 
in Executory Contracts the Agreement is, that one ſhall do ſuch ex<ceenr. _ 
an Af, and koz the doing thereof the other ſhall pay ſo much 
Money, there the doing the Act is a Condition precedence to qe 
the Payment of the Boney, and the Party Hall not be com- 
pelled to pay till the Ad is done. 


(4) There a Day is appointed fo2 the Payment of Money, 
Which Day happens betoze the Thing contracted fo? can be per- 70 
kozmed, there an Aﬀjon may be bzought koz the Money bekoze eee 175 
the Thing is done, becaule here it appears, that the Party re- 
lied upon this Remedy, and never intended to maße the Per⸗ 
kozmance of the Thing a Condition precedent. 


(5.) Where a certain Day of Payment is appointed, which is 
to enure at a Time ſubſequent to the Perkozmance of the At, a 
which by the Contract the Party had agreed to do, there Per form- «nag 
ance muſt be averred, and to is Jones 218 to he underſtood z and ; 
ſome other Books contrary to. this are not Law, koz eyery 
Man's Bargain ought to be perfozmed as he intended it; and 
where a Man relies upon his Remedy, tis but just that he 
ſhould ſtand to his Agreement, fo, on the contrary, there is no 
N he ſhould be compelled to truft when he did not intend 


e.) And therefoze where two agree, that one call habe! his 
Hoxle, and the other ſhall pap ſo much Poney; no Action lies 
tot khe Boney rill the Poe is yeliverey; : 


i 8433951 
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Page verſus Heyward. Trin. 3 Annæ. 


Where he (7) A D:odged, that where he who is to perfo0m a Condf- 
wio 1s to 


3 tion is only in Nature of a Truſtee o; Jaſtrument, 
Condition there a tempozary Diſability is abſolute and fo2 ever; Lut 
may be di tyhere the Perfozmance is kor his own Advantage, tis other wile, 


not. fo2 the Diſability may be removed, and then he may perfozm 
the Condition. 4 0 


CONSIDERATION. 


Hutt. 77. OTF PE Defendant pzomiſed, that in Conſiveration the 
Plaintiff would pay the Boney due to him on Bond 
on ſuch a Day, that he would deliver up the Bond; adjudged a 
good Conſideration, becauſe now he might have the Money 
without putting the Bond in Suit, | 


Sid. 89. (2.) A Surety having pald the Debt of his Pzincipal, who was 
dead, told his Executoz, that he had paid the Money, who there- 
upon p2omifed to repay him, if he would forbear till luch a Day; 
- adjudged a good Conſideration, fo2 the Executoz was liable in E- 
quity, tho not at Law without a Pꝛomiſe. 2 


(3.) A Pꝛomiſe upon a Conſideration executed 02 paſt, unleſs 
tis grounded upon a pꝛecedent Requeſt, is not good, but where 
it was made upon Kequeſt, the ſubſequent Pꝛomiſe relating ta 
it ſhall p2evail; as fo2 Inſtance, ik a Pꝛomiſe is made at the 
Time of the Requeſt, fo2 there the Conſideration is meritozious 2 
Thus a Pꝛomiſe to pay 101. fo2 that W. R. was Bail foz my 
Servant, is not good; but a Pꝛomiſe to pap 10 J. fo2 that he 
was Bail at my Reqlteſt fo2 him, is good. . 


(4.) A Pꝛomiſe grounded on a Conſideration excutory, oꝛ which 
continues, is good, tho' the Conſideration was without Requeſt.z 
as fo2 Inſtance, koz that you married mp Daughter, J pꝛomiſe 
to give you 100 l. good, oz fo? that J owe you 20 1. lent to me, 
I p2omiſe to pay pou on ſuch a Day, this is good, fo2 the 
Debt continuing, the Conſideration muſt continue. 


3 | | (5.) But 


's.) But TA the Plaintiff declated, that in Conſideration 

be, would diſcharge the Defendant from 22 I. due from him to 
. R. his Ma . he (the Defendant) p2omiſed to lap out 40 1. 

hey repairing the Plaintiff's Barge ; this was held void, and the 


Conſideration. filegal, fo2 the n. cannot diſcharge a Debt 
due to bis D ſter. 4 


' Thorburgh werſus Whitacre.. 


G) 0 Aer in Conſideration of half a Crown by bim given Mod. cars 
to the Defendant, he pzomiſed to give him (the Plaintiff). 305, 

two Grains of Rye on Monday following, and ſo on every Mon- 5 P 

day double, by Pꝛogreſlion, fo2 one Pear: The Dekendant plead- What. 

ed Non Aſſumpſit, and upon a Motion to ſtay the Trial, it wag on * not 

denied; fo2 per Curiam, tho it amounts to a great Quantity, 922%; 7** 


the ur 
pet the Jury will conſider the * of Ve Defendant, and 1 3 
n * NS No ; — 


CONSPIRACY. 


NN HEN Conſpiracy fs the Giſt ok the acklon, if one « vent. Tu. 
be acquitted, the other cannot be found guilty, but “ Caſe. 
where the Giſt of the Aﬀton is upon another Matter, and the 
Conſpiracy is only laid by Map of Aggravation, if one be ac- 

quitted, the other map be found gullty; but in both Caſes, if 

one be found guilty, and the other dies oz doth not come in, 
Judgment may be given againſt him who was found guilty, 


(2.)|/Where a Pan is falſly and malitiouſly: -fndicted of any 
Crime, which may pꝛejudice his Fame 0 os wana be 9 4 
have an Atton foz the Conſpiracy. + 


(3: ) and ſa he map, tho the Dffence for which he was indicted 
doth not impozt Slander, but indanger his * 0: 0 __ 
tis ſuch kor which he map be impiſoned. | | 


(4) And ſo he may, if the Indidment is only injurious to bis 
Pꝛopertp, in putting him to a needleſs Expence in dekending 


himſelf. 
0 | ; (5) and 


m W — 


Where he 
who is to 

perform a 
Condition 


may be diſ- ſuhere the 


abled where 


nor. 


Hutt. 77. 


Sid. 89. 


dead, told his Executoz, that he had paid the Money, who there- 
- adjudged a good Conſideration, fo2 the Executoz was liable in E- 


Page verſus Heyward. Trin. 3 Annæ. 


C7.) A Diudged, that where he who is to perfoom a Condf- 

tion is only in Mature of a Truſtee o: Fnſfrument, 

there a tempozary Diſability is ablolute and fo2 ever; Lut 

| Nadine is foz his own Advantage, tis other wile, 

fo2 the Diſability map be removed, and then he may perkozm 
the Conditlon. ts | 


— the „ 


CONSIDERATION. 


WT PE Defendant p2zomiſed, that in Conſiveration the 
Plaintiff would pay the Money due to him on Bond 
on ſuch a Day, that he would deliver up the Bond; adjudged a 
good Conſideration, becauſe now he might have the Bonep 
without putting the Bond tn Suit, | 


(2) A Surety having paid the Debt of his Paincipal, who was 
upon p20mifed to repay him, if he would forbear till ſuch a Dap; 
quity, tho' not at Law without a Pꝛomiſe. 


_ (3.) A Pꝛomiſe upon a Conſideration executed 02 paſt, unleſs 
tis grounded upon a p2ecedent Requeſt, is not good, but where 
it was made upon Kequeſt, the ſubſequent P2omiſe.relating. to 
it ſhall prevail; as fo2 Inſtance, ik a - Pzomile. is made at the 
Time of the Requeſt, fo2 there the Conſideration is meritozious 2 
Thus a Pꝛomiſe to pap 101. fo2 that W. R. was Bail foz my 
Servant, is not good; but a Pꝛomiſe to pay 10 J. fo2 that he 
was Bail at my Reqfleſt fo2 him, is good. e 


(4.) A Pꝛomiſe grounded on a Conſideration excutory, oꝛ which 
continues, is good, tho the Conſideration was without Requeſt z 
as fo2 Jnſtance, koz that you married mp Daughter, J pꝛomiſe 
to give pou 100 1. good, oz fo; that J owe pou 20 J. lent to me, 
I p2omile to, pay vou on ſuch a Day, this is good, fo2 the 
Debt continuing, the Conſideration muſt continue. 


A 50 But 


CONSPIRACY. 905 


— 4 
*» — — 


4 5.) "Vit 4 the Plaintiff declated, that in Conſideration 
be. would diſcharge the Defendant from 22 l. due from him to 
KR. his , he (the Defendant) p2omiſed to lay out 40 1. 
1 repairing the Plaintiff's Barge ; this was held votd, and the 
Conſideration. iflegal, fo2 the ee cannot dilcharge a Debt 
due to bis — a 


Tbombugh werſus Whiracre. _—- 


60 0 Ae in Conſideration of half a Crown by bum given Mod. Caſes 
to the Defendant, he pzomiſed to give him (the Plaintiff) 305. 
two Grains of Rye on Monday following, and ſo. on every Mon- 5 P. . 


day double, by Pꝛogreſſion, fo2 one Pear: The Dekendant plead- 1 


ed Non Aſſumpſit, and upon a Motion to ſtay the Trial, it was on * not 
denied; fo2 per Curiam, tho it amounts to a great Quantity, 2% 55 
vet the Jury will conſiver the * of ide Ockenvant, and Five may give 
e n e | 2 realonable 


Ses. 


CONSPIRACY. . 


0 HE m Conſpiracy fs the Giſt ok the Action, if one + Vent. 1. 
be acquitted, the other cannot be found guilty, but „ Cate. 
where the Giſt of the Aﬀton is upon another Matter, and the | 
Conſpiracy is only laid by Map of Aggravation, if one be ac. 

quitted, the other map be found gullty; but in both Caſes, if 

one be found guilty, and the other dies oz doth not -come in, 
Judgment may be given againſt him who was found guilty. 


(2) Mhere a Man is fallly and malitiouſly indicted of any 
Crime, which may pzejudice-his Fame 02 ov warned be > 
have an Aion fo? the Conlpiracy. 2 229671 | 


(3: ). and ſa he map, tho the Dfeence for which he was indicted 
doth not impozt Slander, but indanger his n 6. © War 1 
tis ſuch fo2 which he may be impziſoned. | | | 


(4) And ſa he may, if the Indlüment is only injurious to his. 
Pꝛopertp, in putting him to a needleſs Expence in defending 


himſelf. 
O | ; "005 Any 


9% CONSTABLE 


* 


F. N. B. 116. (s.) And in theſe Actions tis not the Canſpiracy but the Da- 
mages. which are the Gzound of them; and therekaze per Holt 
Ch. Jult. one may be acquitted and the other found guilty, which 
cannot be in aTrft of Confpirary. or pate 


(86) There there fs a malttious Jndifment in Prejudice of 
the Fame and Reputation of another, tho' the Indiet ment is er⸗ 
ronious, 02 an Ignoramus is found, yet an Ackion will lie, fo2 the 
Milchiek ariſes by the Slander ; hut tis otherwiſe where the Jn- 
difment is fo2 a Treſpaſs, oz 'fo2 a Riot, becauſe in ſuch Caſes 
the Defendant is indicted in Reſpect of an Injurp to his Purſe, 

which cannot be where tis erronſous, 02 an 1gnoramuy found. 


(7.) Attfon on the Cale fo2 cauſing and malitioufiy mocuring 
him to be inditted fo2 a Riot, by Reaſon whereof he was put to 

reat Charge fn defending it, good, fo2 he was damniſted in his 

20prrty, and that out of alice; but in luch Cale the Plain- 
tiff muſt pꝛove expreſs Malice in the Dekendant, and not only 
that he (the Plaintiff) was innocent, e 

Nota, moſt of theſe Points were adjunged in the Cale of Sa- 
vill and Roberts. Quod Vid. | 


CONSTABLE. 


— — 


* 4 2 o 


oy 


e Ta. 9 Wil. 1. B. K. h 


where a (C 1 We Alllage of Charley having no Conſtable, the Ju⸗ 

828 Altes by Dwer-of Seiions appointed one; but per 

a . Holt Ch. Juſt. where there is no Leet the Conſtable ougbt tobe 

_ Ha choſen in the Town, out of which the Leet was derived; tis true, 

Where not, the Julkices have exertiled this Power, and rather than ta depive 

| them ok it, this Court will intend, they have ſufficient:Authozity 
by ſome Act of Parliament, and therefore ik a Tom be erecten 
they may nominate and appoint a Conſtable ; but Charley having 
no Conſtable, tis no Vill but a Hamlett, fo2 a Vill nn | 


5 " Y 4 ww p 7 
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axe reciprocal: and as to the Authozity of a Conſtable out of his 
Pariſh, he held, that if a Warrant is dire#ed to a Conſtable by 
Name, he map execute it at any Place in the County, tho" he is 
not compellable to do it out of his Pariſh : But if 'tis directed to 
all Conſtables generally, in ſich Caſe tis to be taken reſpective- 
lp, and no Conſtable can execute it out of his Pariſh. 


(2. 0 Wheh the Courity was firff divided into Hundreds; a 
Conſtable, oz conſervator pacis, Was appointed in every Hundred, 
and this was in Aid of the Sheriff, who was the general Con- 
ſervator Pacis thzo the whole County ; and fo alſo in Aſſiſtance 
of the Conſtables who had the whole Hundred, Petty Conſtables 
came at laſt to be appointed in every Town, 


(3.) At firſt both the Conſtable and Petty Conſtable er ap: 
pointed by the Sheriff in his Tourn, and there they were wo, 
but now they are commonly appointed at the Court Leet, and in 
Dekault thereof by the Seſſions. | 


(4.) And as to his Authozity out of his Parith : Per Holt hy 
Juſt. It a (Uarrant is direcked to ſuch a Conſtable by his Name, 
he may execute it in any Place in the County, tho he is not com 
pellable ſo to do, .o2 to do it out of his Parich; but if the Mar! 
rant is directed to all Conſtables in general, then tis to be taken 
reſpetively, and in uch Caſe a Conſtable cannot execnte it Mit. 
of bis Pariſh, 


Fiſher Ver fs N icholls. Hill. 12 Will. II. B. R. 


(i.) TN this Caſe Holt Ch. Juft, held, this Copyhold 2 Poſte De- 
. are ſubjec to the Rules of Law, and will not pals. by ”: Copytiod 
ſuch Wozs in a Conveyance as are impꝛoper to pals other E⸗ Egates a 


ſkates, unleſs there is a Cuſtom foz that Purpoſe, fo} that may rp the 


and often doth diſtingutth them; thus by Cuttom in . Df: Lon. — 
no? 


"+ 
„„ —_ 
3 


— * —— mE. — 


What is Co- 
pyhold, and 
what not. 


* 2 Lutw. 
1171. 


1 Lev. 26. 


Hard. 293. 


1 Lev. 120. 


Poph. 209. 
2 Lev. 141. 


Page verſus Stuirh. Mich: 8 Will. III 


(2.) JN this Caſe, per Holt Ch. Juſt, whatever map paſs by 

[ Deed without Surrender, tho” it map be neceſſary to en- 
roll the Deed, is ho Copphold; likewiſe whatſoever may paſs by 
Surrender * ſecundum conſuetudinem Manerin, without ſaying, 


ad voluntatem Domini, is no Copyhold, 


(3) Adjudged, that where a Copyhold ig forfeited, the Lon 
may grant it without a Seiſure, fo2 the Fozkeiture is a Deter⸗ 
7777 of the CAill of the Party, and the Low is in as of his 

everſion. | F 


(4) A. Dominus pro tempore habens titulum, diſpenſes with 
the Fozfeiture by admitting a Copyholder who hath fozfeited, and 
that not only as to himſelf but alſo to him in Reverſioti, fo2 his 
Gzant and Admittance amounts to an Cntty fox the Fofeittite 
and new Gant. 


(5.) But an Admittance by a Lom who hath no Title, but is a 
Difleiſo2, cannot purge the Foxfeiture. Ibid. 


(6.) A Covenant to ſurrender Copyhold-Lands to W. R. the 
Covenantoꝛ ſurrendered to two Copyholders out of Court, to the 
Ce of W. R. adjudged this is a good Perkozmance of the Cove⸗ 
nant, fo2 this is a good Surrender. 


LS UID ME 


(1.) HE is choſen by the County, and therefoze his Office 
1 doth not determine by the Demiſe of the King, 


(2.) He tannot take an Inquiſition but upon View of the Bo- 
dy, therefoze where one downs himſelf, aj the Body cannot be 
foutid, the Jriquifftion muſt be taken by Coniniion oz by Jaſtt- 
tes of Peace, oꝛ Juittts of Atte may make Jiiquiiſitton without 

= 


8 — 


WE ; 


ee“! TO OE cmd 1 ERS  "YS 
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a Commiſſion, and ſuch Inquiſitions are traverſable, tho' an Jn- 
guiſition taken befoze a Cozoner is not as it hath been ſometimes 
held; but antiently it was traverſable in all Caſes, but where tit - Lev. 141. 
was fugam fecit, and ſo tis nos. 152. 

(3) Therefoze where a Cozoner's Inqueſt found W. R. felo de = Lev. 152 
ſe, his Executozs were admitted to traverſe it, but the Jnqueſt 


was quaſhed fo2 the Dmifſton of the Mod Mirdravit. 


(4.) A Coꝛoner's Inqueſt ſuper viſum Corporis, found that 
W. R. felonice ſeipſum in Rivum miſit & in Rivo prædicto ſeip- 
ſum emergit, & fic ſeipſum murdravit, this was .quaſhed, fo2 
emergo is to riſe out, and not to ſink down in the Water, and 
the Going into the River is not Felony noz kelonious, but tis the 
D2owning that makes it Felony; therefoze the Concluſion, 8. 
ſic ſeipſum murdravit without the P2entifſes, is naught ; fo2 tis 
— ſufficient to ind a Man murder d himſelf; without chewing 
ow. 91 | Nen, un 


(5.) A Cowner's Ingueſt map be ſet allde foz a Misbehavidur 1 vent. 
of him in his Office, ann a Melivs inquirendum by B. R. as ſu- 
p2eme Co2oner, 02 B. R. may iſſue out a Commiſſivn, oz Juſtices 

of Oyer and Terminer may inquire, but there cannot be a Melius 
inquirendum to the Cozoner. | 


(6.) Upon an Jndiment and Trial foz a Yiirder, Depoſitiong Lev. 182. 
taken befoze the Cozoner map be given in Evidence, if the Wit⸗ 
neſſes are dead, 4 "Heh, 8 


* ; 


(7.) He muſt write down the Effert ol the Evivence giden, and 58.7. cep. . 
certify it to the Julkices ok Gaol-1 delivetp, and bind ober the * 2 ON, On 


- 


Witneſſes to appear.  _ FO 
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CORPORATION, 


- . % 1 * * 
1 tw. 1 1 th r Mot. 1 1 2 . 


Anonymus. 


Sun T2) PDPrs Holt Ch. Juſt. A Coꝛpozätion is an Ens civile, a 
ne, Corpus politicum, a Perſona politica, a Collegium, an 
Univerſitas, a jus habendi & agendi; ſome are conſtituted fo 

publick and others fo2 pꝛibate Charities ; the kozmer are not ſub⸗ 

je# to any Founder, oz particular Statutes, but to the general 

Laws and Statutes of the Realm, by which they are maintained 

and ſuppoꝛted; but pzivate Charities are ſubject to the Rules and 
Dwinances of. the Founder, who by Law is Viſitor, unleſs he 


Anonymus. Mich. 10 Will. CERT? 


Corporation (2.) Coꝛpoꝛation per Tires: Ch. Juſt, and Powell Juſt, if by 
3 A Preſcription, may have ſeveral Names z but if by 


tion may 


have ſeveral Chatter, tis otherwiſe, fo2 in ſuch Caſe it cannot have ſeveral 


3 Names at the ſame Time and to the ſame Purple ; fo? if a new 
ben n Charter is granted, and by a new Name, the old one is gone; 


have but one ug in the Caſe of Baptiſm by one Mame, and Confirmation by 


2 ares another, but ſuch Coꝛpozation map have ſeveral Names to ſeve- 
403. ral Purpoſes; fo2 it may be created per nomen D. to take and to 


grant, and per nomen F. to ſue and be ſued. 


College of Phiſitians verſus Salmon. Trin. 13 Will. III. 


E + 
5 Mod. 32). (3.) IN this Caſe it was held by Holt Ch. Juſt. that where my 
2 Salk. 451. 1 Low Coke ſays, a Cozpozation muſt have a Name, it 


Suck hauen mult be underſtood, either as expreſſed in the Patent, o2 implied 
Name, ei- in the Mature of the Thing; as if the King thould incozpozate 
cher expreb: the Inhabitants of Dale, and give them Power to choole a 
che Hatent Mayor; in this Caſe, tho' there is no Name of Jncozpozation in 
the Patent, yet it would be a good Jncozpozation, and the — 

3 ould 
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would be Mapoz and Commonalty ; fo the City of Norwich 


was incozpozated by a Ozant of H. 4. by the Name of Mayo? 
and 1 and they are called, Mapoz, Sheriffs and Com- 
monalty. 


— 


The Mayor of Thetford 's Caſe. Hill 1 Anne: 


4 A; Modan being returned without” the Common Seal, 1 Salk. 192. 


and ech Paänd ot the Mayor 3 and it being mo⸗ Where a 
ved, that tho' it wa may do an 
get it was no cozgozate At to charge the Coppozation, without a8 on Re- 

and, any there⸗ cord, with- 


f out their 
E ++ 


\ 


againſt the Coppozation f 2M Calle fr ep, are eſtopyen to 
1 


Evidence to charge him, that the Mandamus was delivered to 
him, and that it hath his Return, and tis incumbent upon him 
to ſhew the contrary; ko the Payo? o2 any other Magiſtrate of 
the Coꝛpozation, who cauſed oz pꝛocured the Return, are charge- 
able in their Pztvate Capacities, ik tis falſe. 


Newton verſus Travers. Mich. 8 Will. III. 


(J.) Djudged, that a Dean and Chapter, 02 a Warden and How a Dean 

Fellows of a College, may G2ant 02 Leaſe by the Name aud Chaprer = 
of Dean and Chapter, &c. and without ſhewing their pꝛoper 1 Leon. 301. 
Names; and ſa they may plead oz be impleaded;«hefauſe.ſh' their lad. 3-4-co-- 


cozpozate Capacity they have no Name of Baptiſm, oz any other 


Name than that by which they are incozpozated; but tis other- 
wil? in the Caſe of a Parſon and Aicar, kor they muſt Uſe their 


Anony- 
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Anonymus. Paſch. 13 Will. III. 
— 3s. 71 
Corporation (6.) N Action was brought againſt the Eaſt- India Compa- 
8 ny, who are a Cozpozation, and the Action was foz 
Action. 50001. and ſeveral Diſtringas's ferved, but they did not appear; 
whereupon the Court was moved, that they might have exem- 
plary Iſſues returned, and a Rule was made, that the Sheriff 
ſhould return good Tſſues, otherwiſe to bung an Action againſt 
him fo2 not doing it; but at laſt he was ozdered to attend. 


Corporation (y.) An Information was exhibited againſt the Bailiffs and Bur. 
— © geſſes of Yarmouth, one of the Balliffs (there being two) appointed 
cannot be a un Attoznep to appeat, but the other would not conſent, and 
Fat e Suat the Court was moved, that their Liberties might be ſeiſed foz 
mons. Want of an Appearance: But the better Opinion was, that 
upon an Information in Nature ok a Quo Warranto, which fs 
datum eſt Curiz intelligi, and which is in Nature of a perſonal 
Action, there cannot be a Seilure bekoꝛe a'Summons (i. c.) the Li⸗ 
berties cannot be ſeiſed upon a Venire facias, but upon a Diſtrin- 


gas; but tis otherwiſe in a Quo Warranto, fo? eh 'tis Sum- 
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monitus fuit; then it was made a Queſtion, whether a War- 
rant of Attoꝛney made by one of the Batliffs, was not ſufficient, 
becauſe the Cozpoꝛation did not dilavow it, but that was not de- 
termined, He 
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he King verſus Summers. Paſch. 1 Annæ. 


Colts taxed e E Dekendant was indicked fo2 a Treſpaſs, and alſo 
3 fo? a Riot; and upon Mot guilty pleaded, it was. re- 
out conſider- MOVED into B. R. by Certiorari, and the Defendant went befoze 
ing the Coſts the Maſſer, who tared Coſts; and the Court was moved, that 


dees, he might gobefoze the Baſter again, that the-Pyoſecuto2 wa 
AYE" os KEE | | N 
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be conſidered in the Coſts fo2 his Charges below, the Baſter 
having only taxed Coſts in Reſpect to the Charges ſince the 
Certiorari; and. per Curiam, The Baſter ought not to conſider 
the Charges below, but only upon the Certiorari ; then it was 
moved to aggrevate the Fine, but that was denied. ſince the Par- 
ty had been befoze the Maſter, and if he inſiſted on it, the Couzt 
would ſet aſide the Coſts already taxed. i" t 


. ved nothing to the Teſtatoz..  - Pl 


Bigland weyſus Robinſon. Hill. 8 Will. II. B. R. 


(2.) 

of of their Teſtator, 02 fo any CUrong done to him, they 
ſhall pay no..Coſts either upon a J2onſuit oz Gerdick againſt 
them; {0 wherever he muſt ſue as Executoz, as koz Jnſtance, 


he bzought. an Aﬀton of Debt upon a Bond due to his Teſtatoz, 


the Dekendent pleaded Papment ok the Money to himſelk (viz.) 
to the Executoz, upon which they were at Tflue, and a Gerdick 
againſt the Plaintiff,. yet he paid no Coſts; but if he had zought 
2 nen. then the Plaintiff muſt p2oceed at his 
eril. \ n AA * 


«433 33 


Jenkins & U verſus Plombe. Hill. 2 Annæ B. R. 
£2 BY BT by Hus band and Wife, as Executors of. W. R. 

in which they declared, that the Dekendant was indebt⸗ 
ed to them as Executors fo2 ſo much Monep, received b 
Defendant for them as Executors; upon Non Aſſumpſit pleaded, 
the Cauſe came to be tried, and the Plaintiffs were Nonluited; 
and in this Caſe ſeveral-Points were reſolved by Holt Ch. Juſt, 


(i.) Where a Man marries. a Woman, who is an Executtix, 


and ik before the Marriage a Stranger receives Monep due to 
the Teſtatoz, and he is ſued fo2 it, the Husband and Wife muſt 
join in the Aion; but where the Money is received after the 


: 


Marriage, the Þusband may ſue alone. 


| | (2, It the. Money was received after the Marriage, and by 
Odder 02 Conſent of the Husband, tis the ſame Thing as ik the 


Husband had received it himſelf, it became Aſlets in his Hands, 
and the oziginal Debtoz of  the-Teſtatgy is diſcharged ; and ik tis 
paid by his Dzder 02 Appointment, to a third Perſon, tis @ Deva- 
ſtavit in the Executozs, becauſe the oziginal Debt to the Tella- 


to2 is paid off, and here is a new Debtoz to the Executo?, who 


* f 


600 In 


Djudged, that where Executors ſue upon any contract Executors 


pay no 
no Coſts. 


Mod. Caſes 
91, 181. 
1 Salk. 206. 


by the Where Huſ- 


band and 
Wife muſt 
join in the 
Action. 
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Anonymus. Patch. 13 Will. III. 
2 wk 7 
Corporation (6.) N Action was bought againſt the Eaſt-India Compa- 
on 1 A ny, who are a Cozpozation, and the Action was koz 
Adtion. 50001. and ſeveral Diſtringas's ſerved, but they did not appear; 
whereupon the Court was moved, that they might have exem- 
plary Iſſues returned, and a Rule was made, that the Sheriff 
ſhould return godd Iſſues, otherwiſe to bung an Action agafnſt 

him koz not doing itz but at laſt he was ozdered to attend. 
Corporation 5.) An Information was exhibited. againſt the Bailiffs and Bur. 
ing, ere geſſes of Yarmouth, one of the Batliffs (there being two) appointed 
cannot be a Ut Attozney to appear, but the other would not conſent, and 
Hat a Sun the Court was moved, that their Liberties might be ſeiſed foz 
mons, ant of an Appearance: But the better Dpinton was, that 
upon an Information in Nature of a Quo Warranto, which ts 
datum eſt Curiæ intelligi, and which is in Nature of a perſonal 
Action, there cannot be a Seiſure bekoꝛe a'Summons (i. e.) the Lt- 
berties cannot be ſeiſed upon a Venire facias, but upon a Diſtrin- 
gas; but tis otherwiſe in a Quo Warranto, fo2 there tis Sum- 
monitus fuit; then it was made a Queſtion, whether a Mar⸗ 
rant of Attozney made by one of the Batliffs, was not ſufficient, 
becauſe the Cozpozatton did not diſavow it, but that was not de- 


termined. 
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1 The King verſus Summers. Paſch. 1 Annæ. 


Coſts taxed (I.) TY E Dekendant was indicked fo2 a Treſpaſs, and alſo 
* fo2 a Riot; and upon Not guilty pleaded, it was re⸗ 
outconſider. MOVED into B. R. by Certiorari, and the Defendant went hbefoze 
ing the Coſts the Maffer, who tared Coſts; and the Court was moved, that 
%s he might gobefoze the Baſter again, that the-Þzoſecuto? n__ 
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higland wepſus Robinſon. Hill. $ Will. III. B. R. 


(2) 


of their Teſtator, 02 fo any CUrong done to him, they 


ſhall pay no Coſts either upon a J2onſuit oz Uerdit . againſt 
them; o wherever he muſt ſue as Executoz, as koz Jnſtance, 


he bzought an Aﬀton ok Debt upon a Bond due to his Teſtatoz, 
the Dekendent pleaded Payment ok the Money to. himſelf (viz.) 
to the Executoz, upon which they were at Iſſue, and a Gerdick 


aͤgainſt the Plaintiff,. yet he paid no Coſts; but if he had brought 


ky nee then the Plaintiff muſt pꝛoceed at his 
er 7 * y Tort] * 5 to | Go pov i 1928 


199 


Jenkins & Ur verſus Plombe. Hill. 2 Annæ B. R. 


| Djudged, that where Executors ſue upon any contract Executors 


BY BT by Hasband and Wife, as..Executors ot W. R. Mod. Cafe: 


in which they declared, that the Defendant was indebt- 


Defendant for them as Executors; upon Non Aſſumpſit pleaded, 
the Cauſe. came to be tried, and the Plaintiffs were Nonluited; 


to which the Court agreed. 


(..) Where a Wan, marries.a Woman, who is an Executrix, 
and if before the Marriage a Stranger receives Monep due to 


the Teſtatoz, and he is ſued fo2 it, the Husband and Wife muſt 


join in the Action; but where the Money is received after the 


Marriage, the Husband map ſue alone. 


2.) It the Money was received after the Marriage, and by 
Oꝛzder 02 Conſent of the Husband, tis the ſame Thing as if the 
Hugband had received it himſelf, it became-Aſſets in his Hands, 


and the oztginal Debtoz of. the-Teſtatge is diſcharged ; and it tis 
pald by his Dzder oz Appointment, to a third Perſon, tis a Deva- 


ſtavit in the Executozs,..becauſe the oziginal Debt to the Telta- 
to2 is paid off, and here is a new Debtoz to the Executo?, who 
bed nothing ko the Een. 


Salk. 206. 
ed to them as Executors fo ſo much Monep, received by the Where Huf 


Wife muſt 
join in the 


and in this Caſe teveral Points were reſolved by Holt Ch. Juſt, Alion. 


— ̃ — 


106 C<20!S TVS; 

(3.) In the peintipal Caſe, ik the Defendant Had received this 
Money, without the Der dz Conſent” of the Httsbany, in ſuch 
Caſe he, by bzinging this Action, had affirmey the Recetpt, and 
that it was his Election, and that he conſented to make the De: 
kendant his Debtoz, ſo that the oziginal Debtoz to the Teſtato 
was thereby diſcharged. | ee cy 


(4-) That tho the very Bainging an Action againſt the De- 
fendant ſhews, that the Plaintiffs conſented to make him thefr 
Debtoz, & omnis rati habitio retrotrabitur, &c. ſo as the Plain- 
tiffs might bzing this Action in their own Mame, yet the bare 
Pinging the Aﬀfon did not make it Aﬀets in their Hands till 
Judgment was obtained; and therefoze if the Plaintiffs fail in 
their Action (as they did in this Caſe, being Nontutt) the Bat- 
ter is ſet at Lage again, and the Plaintiff may ſue the oziginal 
Debtoz of the Teſtatoz, if he will. eine & 


Where an (5.) That Executozs are not cxcuſed from paying Coſts by the 
afk Letter of the Statute, but by a very favourable Conſtruction there- 
colts: vhere Ok; as being pzeſumed to have no Knowledge of the Aﬀatrs of 
not. their Teſtatoz, and therefoze an Executo? ſhall pay Colts, fo not 
going on to Trial ; and where a Cauſe of Action ariſes to the 
Executoz himſelf, fo2 the which he may fue without naming him: 
ſeif Executoz, he ſhall pay Coſts ; and tho' he names himſelf Exe- 
cutoz, and ſues as ſuch, yet if the Cale was fo, that he might 
have ſued without naming himſelf Executs2, he (hall pay Coſts ; 
and that in the principal Caſe, he might have ſaed without na- 
ming himſelf Erecutoz, becauſe the Adion was bzought for fo mach 
Money received by the Defendant, to his (the Platntiff's) Uſe, 

and by his Order, and therefoze ſhall pay Coſts. And per Cu- 
riam, An Executo2 may bzing Trover, as Executor, fox a Con- 
verſion in the Time of his Teſtatoz, and ſhall not pay Coſts, 
but 'tis otherwife, if the Converfion was fn his own. Time; 
fo where a Judgment is obtained by the Teſtato2, and the De- 
fendant efcapes in the Time of the Erecutoz, fo2 which he bzings 
an Aﬀion and is Nonſuit, he ſhall not pay Colts ; but tis 0: 
2 if the Judgment and Eſcape were both in his oton 

ime, e 0 W 3 
Jf W. R. is indebted to the Teſtatoz, and the Executoz/ Ac- 
compts with him, he (the Exetutoz) map being an Inſimul com- 
putaſſet; and this is a new Action, which the Teſtatoz Himſelf 
could not have bzounht, vet the Plaintiff ſhatl not pay Coſts, 
becauſe the oid Debt remains, fo2 tis not ertinguiſhed by the At⸗ 
compt, but made certain, ſo that tis not a New Cauſe of Action; 
but where an Executoz bꝛought Trover and Converſion, and the 
Defendant came to an Agreement with him, to pay lo much 5 
2 b the 
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the Converſion, in ſuch. Caſe the Plaintiff ſhall pay Coſts, be. 
cauſe by this new Agreement the oziginal Cauſe of Action is ex: 


© 


(6.) The Ch. Juſt. held, that where a Plaintiff ſues as Execu⸗ 
£02, and could not ſue but as ſuch, the Thing fo2 which the Suit 
is bought is not Aſſets till Execution ſued fozth; but where he 
needs not ſue as Executoz, tis not Aﬀets till Judgment, and 
then it is, fo2 the oziginal Debtoz is then diſcharged,- ſo that tis 
a Devaſtavit: This Caſe is repozted in 1 Salk. 207. but not ſo 
full and lo clear as here, and in the Argument theſe Caſes were 
cited, Latch. 220. Hutt. 78, 79, 214, 220. 3 Lev. 60, 375. 2 Lev. 
185. 1 Vent. 109, 119. Jones 170. Hob. 219, 233, 284. 1 Cro. 
29, 36, 175, 229. 55, 4191.3 5 2081 e 30! 31 x 


Anonymus. Hill. 9 Will. III. 


A Motion was made, that a Pauper might pay Coſts fo2 not 
going on to a Trial: Sed per Curiam, he pays no Coſts 
unleſs upon a Nonſuit, o2 where the UGerdick is found againſt 
him, and then he ſhall pay Coſts, oz be whipp'd. See Stat. 
23 H. 8. cap. 15. 17% nes an 8 
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(1.) IN Covenant, the Plaintiff aſſigned ſeveral Beaches in : Lev. 114. 
not repairing, the Defendant pleaded non infregit con- 8 ve 

ventiones, and upon Demurter to this Plea it was adjudged ill, 

becauſe not repairing, and non infregit. conventiones are, two 

Negatives, upon which Jfſue cannot be joined, but tig good. at- 

tet a Uerdif, kz the 1fſue is not immaterial but informal only. 


(20 Covenant and declares, that W. R. and his Ulife levied a Lev. 361 
Fine of Lands. ſur conceſſit, to the Plaintiff-with Warranty. ;: 
Per Curiam, an Aion .of Covenant will lie upon this Marrantp 


as well as Uoucher o2 Warrantia Chartz. 


60 Covenant ta Non-payment, of Rent, . and. alligned. the 1s 7. 
Meach, that the Lenke wan not pop eo Bene at Shp:00 the Hot 


— on whiehit it lh to be 7 dung F Term ; 990 De 


claration was held good, tho general, fo2 it map be true, that 
no Rent was paid on any of the fad Days. 


i Lev. 155. (4.) The Plaintiff conveyed an Office to the Defendant, pro- 
vided, that out of the firft Profits he pay the Plaintiff 5001: ad. 
judged, that an Action of Covenant lies on this Proviſo, fox tis 


not by Clay of Condition oz Oefealanee, but im Nature of a 
Cobenant to pay the Ponex. 3 
I; UL. 33 


vent. 148. (5) Covendbi to pay W. R. 100 J. he making bim an Eitate 
in D. adjudged, that if he tender him a Feoffment, and offer to 


make Livery and Seifin, &e. he may dung an Atton fo the Yo- 
ney as if he had atually made a Title, 


.v 


x Vent. 185. (6.) Leſſee fo2 fozty Pears made an Unuder-leaſe to W. R. fo2 
five Years, and afterwards made a Leaſe to L. L. fo2 foꝛty Pears, 
who covenants to repair durante termino præd. 40 Annorum, the 
Ander ⸗Leſſee refuſed to attorn, pet L. L. the Leſſee fo2 fozty 


Pears muſt repair, becauſe his Leaſe is commenced in Point of 
Computation. 


1 Vent. 126. (7. Debt upon a Bond of Covenants, and fo02 Beach, al⸗ 
ſigned, that the Dekendant had bꝛoke the Covenants; upon a De⸗ 
murrer to this Declaration it was held to be ill, becauſe tis 
double, fo2 he ought to have inſiſted upon one reach certain. 


Copley verſus Hepworth. Trin. 3 Jac. Rot. 261. B.R. 


Whos 275 (8.) E an Ackion of Covenant upon Articles of Agreement, &c. 
Ka wherein the Plaintiff covenanted with the Defendant fa⸗ 
cere dimiſſionem, to him of a Mill, paying 201. Kent per An- 
num fo2 ſo many Pears, and the Defendant covenanted to pay the 
Rent during the Term; the Plaintiff bzought this Action fo? 
Non-payment of Rent, in which he ſet fozth, that the Defendant 
entered and enjoyed the Mill, &c. The Defendant pleaded, that 
the Plaintiff did not make any Leaſe to him; and upon Demur- 
rer to this Plea it was adjudged, that theſe "Articles vid not a- 
Ab. mount to a * Leaſe, being only a Covenant facere dimiſſionem; 
Cre. 152, and Holt Ch, Juſt, held, that the Waking the Leaſe was a Mat- 
| ter precedent, and that the Plaintiff could not be entituled to the 
Rent till a Leafe was made, but Eyres, Dotben, and Gregory 
Juſtices contra, becauſe thefe are mutual Covenants, and equal 
Remedies are on both Sides; and 'tis alledged that the Defen- 
dant entered, but upon the other Point the D: fendant had Judg- | 
met 1 2 arguing the Demurrer Mich. 2 Wilt. 3. 


Hannam 


Hannam werſ#s Redman. Mich. 9 Will. III. B. R. 


(900 L )ER Holt Ch. Juff, tübere ſeveral Lands are charged Covenant to 
with a Rent-charge, and the Dwner of theſe Lands 333 
makes a Leaſe thereof, and covenants with the Lefſee to ſave fem Rost 
him harmleſs, &c. and afterwards the Leſſee pays the Rent to _ if bo 
the Gzantee of the Rent-chatge, voluntarily and without Com. 5! Cent. 
pulſion, fn ſuch Caſe he pays it in his own Mrong, and muſt Gon, be pays 
pay it again to the Lefſo2 ; but ik he is diſtrained fo2 the Rent- I his own 
charge and his Goods taken, this is a Bzeach of the Covenant, 
and not befoze; and the Lefſee muſt not alledge generally, tat 
he was compelled to pay the Rent, but muſk ſhew how. 


(10.) A Biſhop made a-Leaſe, in which the Leſſee nente 2 Vent. 56. 
to repair, the Biſhop died, and his Erecutozs bzought an Acton 
foz not repairing in the Time of the Biſhop, and adjudged well, 


COVENANT to 0 
ſeiſed. Ke U 18 cot 
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Cotton verſus Johnſon. Hill. 2 Will. III. B. R. 


nn IN Ejectment fo Lands in the Ille of Ely. after Not guil- 
for Lands in ty pleaded, it was ſuggeſted on the Roll, the Paivilege 


Eh, a Verire Of the County Palatine, that no Jury ſhould be returned out of 


4 the Ille, and fo a Venire facias was pꝛaped to R. the next Uill in 


next Vill. the County of Cambridge, Et quia videtur Juſticiariis hic rationi 
conſonans ei conceditur; it was objected, that the Defendant's 
Confeſſion ſhould have been entered likewiſe on the Roll, (viz.) 
Et quia Defendens hoc non dedicit Ideo ei conceditur, but ad: 
judged, tho ſome Pꝛecedents are ſo, yet either Map is well e⸗ 
nough; fo2 if the Fact is otherwiſe, he may bzing a TUrit of Er- 
ro?, and aſſign it koꝛ Erro2 3 then it was objeted, that the Entry 
ought to have been, quod liberi tenentes nec reſidentes in eadem 
inſula non aggredi debent ad aliquam juratam extra libertatem il- 
lam faciend'; fo2 otherwiſe it doth not appear to be a P2ivilege 
annexed to the Jnhabitants, but a meer Cogniſance in the Bi- 
ſhop ; however, the Trial being in the County of Cambridge, of 
which this is Parcel, the Court held it to be aided by the Statute 
16 & 17 Car. 2. cap. 8. | 


vent. 13). (a.) Tho tis commonly ſald, that * Lancaſter is a County 


Palatine by Ack of Parliament, and Cheſter and Durham by 

Preſcription, pet this muſt not be intended of a meer Pyeſcrip- 

tion, becauſe a Franchiſe, quz ſe exaltat in Prærogativum Regis, 

can never be gained by meer Pꝛelcription, but muſt depend on 

antient Gzants of Kings, and Allowances in Eyre as well as by 
 Paeſcription. 


(3.) Tis true, Lancaſter was erected into a County Palatine, 
in pleno Parliamento, Anno 50 Ed. 3. and it was granted by the 
King to his Son John fo2 Life, that it ſhould have jura Regalia, 
and a King-like Power to pardon Treaſons, Outlawries, to make 
Juſtices of Peace and. Juſtices of Alliſe, and all Pꝛoceſtes and 
Indidments were in his Name ; but theſe Royalties are abzidged 
by the Statute 27 H. 8. cap. 24 


3 (4.) But 
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(4) But becauſe Lancaſter was erected by Act of Parliament 
into a County Palatine, therefoze Dutlary in Lancaſter is plead: 
able in the Courts of Weſtminſter, but Ontlary in Cheſter is 
not. Tm 


6.) By the Charter of H. 4. confirmed by Parliament, the Pol⸗ 

ſefions of the Dutchyp of Lancaſter are kept ſeparate from the Plow. -:5. 
Crown, and ate to be in the Ring as they were befoze he was * . 25. 
King, fo as to paſs by Livery oz Gzant. ; 


(.) There is a Seal foz the County Palatine, and another fo? - Lurw. 
the Dutchy, (i. e.) ſuch Lands as lie out of the County Palatine, 236. 

and pet are Patt of the Dutchy; fo2 ſuch there are, and the Dukes 
of Lancaſter held them, but not as Counts Palatine, tog then had 
not Jura Regalia over them. 1 90, 


% Cis fo2 this Benton, that the King may make a Copo⸗ 
ration by the Seal of the County Palatine, within the Pa- 
_ fo2 ſo might the Count Palatine himſelf, as having Jara 

egalia. | 47 | 


; 


(8.) But the King cannot grant oz make a Cowopation by 
the Datchy Seal within the Dutchy Lands, 'becauſe tis jus Re- 
gale to grant a Cozpozation, and the Duke of Lancaſter qua talis 
could not do it. „„ n 8 0046 0G „nien 461917 


(9.) Any thing natural, and whith ariſes from the Land, and 
which might be granted, the King map grant under the Dutchy 
Seal, fo2 thoſe Things might be granted by the Duke of Lanca- 
ſter as he was a Subjet; of this Nature are Advowſons, Rents, 
Wayes, Offices, &c. foz thele ſavo2 of the Land, and might Have 
been granted by the Duke befoze the PoſſeMong' came to the 
Co but tis not ſo of a Fair 02 Market, koz 'thoſe are Jura 

egalia. 980 i e 


(10.) Prohibition was pꝛaped to the Dutchy Court at Weſt- Lev. 24. 
minſter, fo2 holding Plea of Lands within the County Palatine, . 
when there is a Court in the Dutchy fo that Purpoſe, and the 
Dutchy at Weſtminſter is only fo Lands out the County Palatine. 

Et per Curiam, Jt both not appear, that they have any legal 
Authozity to act as a Court of Equity, fox the Statute of Ed. 4. 
doth not give them a Court of Equity, but a Court of Revenue; 
ey it was allowed, becauſe of long Continuance and 
ractice. = EX OT 5 9 Ol. 


CY" O M. 


(..) A no Law can oblige a People without their Conſent; 
ſo wherever they conſent and uſe a certain Rule oz 


Bethe as a Law, fuch _ &c. gives it the Power of a 
aw 


(29 Nom this Conſent is either * oꝛ faQis (i. e.) tis ex⸗ 
pꝛeſſed by Writing oz implied by Deeds and actions; and where 
a Law is founded on an implied Aſſent, rebus & n tis ei⸗ 
ther Common Law o2 Cuſfom. . | 


(3 ) Tk tis Univerſal, then tis Common . if Particular 


to this oz that Pare, then 'tis Cuſtom, and had its Rile in this 
Manner; 


(4.) ſſ. hen the People found any Act oz Rule to be fit and 
agreeable in its firſt Jnſtance, it was natural koz them to repeat 
and pzatice that Rule; and if this continued from Age to Age, 
and was ſo pꝛactiſed, then it grew into a Law he local 02 na⸗ 
tional, accozding to the Extent of it. 


(5.) And ſuch Cuſtoms ought to have four Properties, (1) Jt 
ought to have a reaſonable Commencement, fo2 no QUlage can 
make that good, which was not ſo ab initio. 


(6. ) But a Cuſtom ſhall not be taken to be unreaſonable be- 
cauſe 'tis contrary to the Common Law; fo2 the Cuſtoms of 
Gavelkind and Borough Engliſh are contrary to the Common 
Law, and yet they are allowed to be good, | 


{7.) Neither is a Cuſtom unreaſonable fo2 being injurious to 
pꝛivate Perſons oz Antereſts, ſo as it tends to the publick and 
general Advantage of the People; therefoze a Cuſtom to under- 
mine Houſes in publico incendio, a Cuſtom to turn his Plough 
on the Headland of another, are good; the one to pzevent the 
Spꝛeading ok the Fire, and the other in Favour of Hugband2y. 


(8.) But where a Cuſtom is injurious to the Publick, oz to 

a great Number of People, and only fo2 the Benefit of fome 
Individual, in ſuch Caſes tis unreaſonable ; as fo2 Inſtance, a 

Cuſtom, that ny Commoners of ſuch a Manoz ſhall not 0 i 

their 


\ 2 


CUSTOM: 


their Cattle, till the Lo2d firſt put in his Beaſts, 02 that the Low 
ſhall diſtrain, and keep the Diffreſs taken till a Fine 02 Ranſom 


is paid at his Pleaſure ; fo2 the Oꝛiginal of ſuch Cuſtoms was 


by Tozt 02 Uuſurpation. 


(2.) 4 Cuſtom ought to be certain. 
(3.) The Continuance ought to be without Interruption ; fo 


Dilcontinuance deſtroys a Cuſtom by the ſame Realon that Con- 


tinuance made it. 
Bing. 
(9. Now ag to ut Cuſtoms it hath been held, that a Cu- 


ſtom of a Manoꝛ cannot extend beyond that Mano? ; therefoze- 


in Treſpaſs foz bzeaking his Cloſe in D. the Defendant pleaded. 


a Cuſtom within that Yanoz, foz' every Tenant to have a Wap 
in the Place where, &c. and it did not appear, that the locus in 


quo, &Cc. OO the Manos, this was held naught upon a 


Demurrer. 


(10) Treſpaſs fo? Breaking | bis Cloſe: ; the Defendant plead. 
ed, that the Cloſe lap in the Þundzed of W. in the ſaid Count 
called the Kingsfield, and that in the ſatd Place, called the Kings- 


field, there is, &c. Et talis conſuetudo vſirat' in eodem quod be- 
ne alicui (omitting the Mod licuit) volenti fodere pro plumbo. 


Et per Curiam, TCant of the Tod licuic makes all imperfeft; but 
if it had been in, yet this Plea is naught, becauſe he ought ta 
have laid a Poſitive Uſage in Fact, and not Quod bene licuit a- 
ticui, &c. beſides the Cuſtom is not laid in any Manor, Vill oz 


Pariſh, and there cannot be a Cuſtom in a particular Parcel of 
©20und, called the Kingsfield. | 


Cit.) Co plead Pro eo ou nm n a 
Thing is fo and (o, is naught ; fo? it ought to poſitively alledged 
(viz. ) quod infra ſuch a Place, talis habetur conſuettudo. 


(r2.) Cuſtom, that the Parſon in Conſideration of the greater 
Encreaſe of Tithes, ſhalt keep a Bull and a Boar; this is good, 
becauſe founded on a Conlideration of ſome Benefit, . 


(13.) But a Cuſtom in London. that if a Stranger die mn 


one Pariſh and is buried in another, that he ſhall pay the lame 


Fees to the Pariſh where he died, that he doth to the Parich 


where he is buried, is naught, becauſe he was not bound to come 


1 ied. and to W the Sacrament in that 'Parith where 
urie ; 


+ 3 3 
- : * 
Pon vw 


8 


(4) A Cuſtom muſt not be ogaint the Pperopative of the 
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Sid. 237. 


2 Luty. ” 


P, 1317. 


Moor 123. 
3 Cro. 110, 


392. 
1 Lev. 263. 


2 Lutw. 1188. 


Roll. Abel 
559 


1 111 7 D A. 
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DAMAGES. he" Judg: 
ments 13. 


Wu a 3 is gfven fo2 the Plaintif, 
and the Dekendant wing 8 a C{lrit of Erra2, and 
the firſt Judgment is affirmed, the Dekendant in Erro2 ſhall 
have Damages and Coſts fo2 the Delay of Execution, and the 
Trouble he is put to, and this by the Statute 3 H. 7. cap. 10. 
but tis otherwiſe, if the firſt Judgment was given fo2 the De- 
fendant, and the Plaintiff. bzaings a TUrit of Erroz, fo2 there 


is no Delay in the Execution ; but this is now altered by 


1 Cro. 560. 
1 Vent. 133. 


3 Lev. 374. 


the Admiralty fo2 a Matter ariſing on the Land, oz in an 


the Statute 8 & 9 Will. 3. cap. 11. by which it is GNP, 55 
it ſhall extend only to Judgments upon Verdias. 5. 


(2.) Jn all Ations where the Plaintiff hath Damages * Com. 
mon Law, he hath Coſts likewiſe by the Common Law; and ſa 
'tis in all Actions wherein the Plaintiff hath Damages by Uer- 
tue of the Statute of Ed. 6. oz any pꝛecedent Statute, oz in 
all ſuch Actions the Statute gives bim Cofts as 1 as D 
mages. 


(3 ) and in anp of theſe Caſes, if a aich Statute * 


or trebles the Damages, the Coſts are ſo too ; as fo; Inſfauce, 


in Treſpaſs fo2 a Fozcible Entry upon the Statute 8 H. 6. 02 
in an Aﬀion on the Caſe upon the Statute 2 H. 4. fo2 ſuing in 


ton of 


ower, 
e are Acts of Additions (i. e.) there 


in thele "— gere _ — 


Waſte, upon the Statute of Glouceſter, againſt Tenant in 

02 Tenant by Curteſy, koz t 
2 Damages at Common 
tutes encreale. 


(4) But in an dition of Waſte eln Tenant foz Life, o2 in 


a Quare Impedit, the Plaintiff ſhall have Damages, but no Coſts, 


-which give 


| becaufe there were no Damages at Common Lam, but are * 


akter the Statute 1 Ed. 6. by ſubſequent Statutes. 


60 Nom in theſe Dtatutes of Creation (i. e.) ſuch 8 
Damages, where there were none befoze at Common 
Law, ba befoze the firſt of Ed. 6. there is a Diverſity, where a 
Statute gives certain Damages, and where incertain ; fm if: 
a Statute of Creation gives incertain Damages, no Coſts can be 
recovered, but if the Damages are certain, Coſts ſhall be re- 

Aovered 
ET ; 


22 vat. a. die. 
«> Sad 


. 


DAMAGES. 115 


' tovered as well as Damages ; but this is oy to be intended 
of Paivate Actions to the Party grieved, and not of Popular 
Actions, as in Tam quam, Informations, &c. | 


*© , 
& * 


Cook verſus Beale. 


(6.) A Djudged between theſe Parties in an Alon of Aſſault, Where the 
Sc. that where the Plaintiff declares of a Wounding Dang 

by the Mozd Maibemavit, tis clear the Damages map be en- a. 
creaſed, tho Damages are given by the Jury, where not. 


(7.) So tis where the Plaintiff ſets fozth a ound ſo parti⸗ 
cular in his Declaration, that by the Deſcription it appears to 
be a Maihem; and ſo tis where the Mound is viſible and appa- 
rent; and this may be done, whether Damages are given by the 
Jury upon an Jſlue joined, - 02 upon a Arit of Inquiry. 


(8.) But this Encreaſe of Damages muff be given by the Dyer 103, 
Courts at Weſtminſter upon the View of the Wounding, 02 upon 
Affidavits made thereof; and it cannot be done by the Juſtices of 
Niſi prius, who, if the Mound fs very great, muſt endozfe the 
Evidence on the Poſtea, and upon ſuch Evidence the Damages 

will be encreaſed, tho' the Mound was not ſet foth in the Wow 
Maihemavit in the Declaration; and (o tis without ſuch En- 
dorſement where the Cauſe was tried befoze a Judge of that 
Court where the Motion is made foz Encreale of Damages. 


(.) Treſpaſs in the /Palace-Court;: the Cauſe was removed 2 Lev. 123. 
into B. R. by the Defendant, and the Jury having given 158. 
Damages, the Queſkton was upon the Statute 22 & 23 Car. 2. 

cap. 9. whether the Plaintiff ſhould habe no moze Coſts than Da- 

mages: Et per Curiam, the Cauſe being removed by the Oefen- 

dant, the Plaintiff ſhall have moze Coſts, but not if it had been 
removed by the Plaintiff, fo2 ſo he might be mote vexatious. 


2 Death 


1 Salk. $4. 
Where a 
Judgment 
was entered 
aftcr the 


Party died, 


on Motion made fo2 that Purpoſe; and ſuch Leave is never 


Death of either Party. See Scire 
7 Acids 2. 


Oades werſus Woodward. Hill. 1 Annæ, B. R. 
be Cafe was, one Woodward gave a Marrant of 


(r.) + 

Attomey to confeſs a Judgment, and died in Hillary 
Vacation, the Attozney entered the Judgment as of 2 
but did not bzing in the Roll till after the Eſſoin- Day of Eaſter- 
Term, ſo that now it was a poſt Terminum Roll; and the Que- 
ſtion was, whether it ſhould be received, if it was received, then 
the Judgment would be of Hillary-Term, which was whilſt the 
Party was alive, and conſequently it would be good: But per 
Holt Ch. Juſt. this Roll was not admitted to be filed; by the 
Cotirſe of the Court, all the Rolls of Hillary-Term ought to be 
bzought in before the Eſſbin-Day of Eaſter- Term, and a poſt Ter- 
minum Roll cannot be received without Leave of the Court, up⸗ 


granted, but where it appears to the Court that no Body can be 
pꝛejudiced by it, fo? tis dangerous; and tho" it hath been done, 
he would never conſent that it ſhould be done again, becauſe by 
this Means the Statute of Frauds, and the Statute for docquetring 
Judgments would be fruſtrated,  foz if the Court ſhould allow the 
Filing this Roll in Eaſter-Term as a Judgment in Hillary-Term, 
when it was not amongſt the Rolls of that Term, oz the Uaca- 
tion following, how could Purchaſers avoid it, when it was 
neither docquetted, oz to be ſearched after in that Term, upon 
4 * thole Statutes; ſo the Court would not allow the Fi⸗ 
ng it. | 


3 Woolridge 


Death of either Party. 1175 


Woolridge verſus Cloberrie. Mich. 4 * Rot. 15. 
B. R. 
(2.) A* Acklon on the Caſe was bought agatnſt four Defen- aten e 
dants, and the Plaintiff had a Gerdid and Judgment, Pefen dans, 

(it was fox ſtopping his WUatercourſe) one of the four Oefen- one died be- 
dants died befoze the Trial; and afterwards, upon a Writ of . 
Erro2 bzought, the © Judgment was held to be erroneous as to judgment a 
him who was dead, and therefoze it muſt be reverſed againſt all the ＋ the 
Survivors, fo2 it cannot be reverſed in Parcels: The Difference ds *©- 
was taken between Actions founded on Torts and on Contracts, c.,. Eliz. 
in the firſt Caſe, if there are ſeveral Dekendants, and one die be- 145. 

kope the Qerdict, pet the Action thall ftand 4 ſo if he vie after Uer- © ©". 
dict, the Plaintiff may ſuggeſt the Death of him puis darrein rods 356, 
Continuance, and take Judgment againſt the Survivozs, but 357, . 
there needs no "Surmlle to alter the Diſtringas oz the Venire, fox 
by the Death of one Defenvant che Action doth not abſokutely 
abate : CTis otherwiſe in Actions founded upon Contracts, which in 
theit Nature are entite « and therefoze in ſuch Caſes, if tis ſiig- 
geſted that one is dead, no“ Judgment ſhall be entercd againſt the. Cant. ris 
Survivozs : There ts alſo a Difference between Qerdits at Niſ . 259. 
prius and at Bar; fo? if after a Aer dict at the Ni prius, one of the 
Defendants die befoze Judgment, there, if tis entered againſ> all, 
tis erroneous, but tis otherwile if entered afrer a Trial at | 
* Bar, tos there the Judgment relates to the Uervie, Roll! 7682, 


Ellwaies verſus Lucy. 


6.) DE Plaintiff bzought Treſpaſs againſt four Defen- 4.4 :20- 
pants, they all appeared, and after ſome Continy- f fen. 
ances, thzee of them pleaded, that the other died after the laſt Hefenders, 
Continuance, & petunt judicium de-Brevi & quod Breve pradi& 3 Heeg, 
Caſſetur; and upon Demurret to this Plea it was adjitvged lf, 5iea, che A- 
becauſe they ſhould have concluded, Et petunt judicium fi Curia ul- Rion j is ab- 
terius procedere vult, fo2 the CUrit os actually abated by the 
Death of the other Detendant. 5 


DEB. 


D E B T. 


1 _ * — —_— 


* 


Ward verſus Evans. Mich. 2 Anne. 


Mod. Caſes (t.) N Caſe. ſſ. There was a Debt of 501. due to the 
* | Maſter, who ſent his Servant with the Debtor to re⸗ 
Taking Pa. ceive the Money; they went to a Goldſmith, upon whom the 
per is no Pay- Debtoz had a Bill of 100 1. and the Soldlmith endoꝛſes 501. on 
2 — that Bill, and gave the Servant a Bill upon another Goldſmith 
Debt prece- for 50 l. and the next Day that Soldimith bzoke, and thereupon 
dent. the Maſter reſozted to the firſt Goldſmith, who refuſing to pay 
the Money, an Action was bzought againſt him by the Maſter, 
and whether it would lie, 02 not, was the Queſtion : Et per Holt 
Ch. Juſt, the Taking a Note in Writing fox Goods ſold map a- 
mount to a Payment of. the Money, becauſe tis Part ok the ozt- 
ginal Contrack; but Paper is no Payment where there was an 
oziginal and pꝛecedent Debt as in this Cale there was, fo2 tis fn- 
tended to be taken upon this Condition, (viz.) That the Boney 


be paid in a convenient Time. 


Marle verſus Flake. Trin. 12 Will. III. B. R. 


Money on a tion endozſed is a good Plea befoze Breach but not af- 
Bonk pia ter, no moze than to an Action ok Debt upon a ſingle Bill, foz 
fore the When the Beach is made, the Benefit of the Condition, which 

Condition ig always in Behalf of the Dbligoz, is gone. 

1 Lev. 22, (3.) Adjudged, that where the Leſſo2 aſſigned his Rent without 
the Reverſion, that the Aſſignee (if the Tenant agrees) may 
maintain an Ation of Debt koz the Rent, becauſe the Pzivity of 
Cantrati is transferred. | 


2 Vent. 129. (4.) The Leſſo2 made a Leaſe, reſerving 201. per Annum to 
be paid quarterly, Debt may be bꝛought fo2 the laſt Quarter's 
Rent, without chewing the other thzxe Quarters were ſatisfied, 
fo2 every Quarter's Rent is a diſtinct Debt, and diſtinct Aﬀtons 
lie fo2 each Quarter. 
1 DEEDS. 


* . 
7 . . 4 17 . 
by Wu * 
» = | 
g * 1 " 
» 3 a 4 «© * 
* R 4 — 
K b 4 i 7 # 4 6 
*. * 1 
9 . , * 0 * * . 4 
4 * * « . 
? * * * 
4 „ 
. 5 x" , | * 
. 6. . = : 
EY . e þ*2 * 
* 4 >, » 
, . * . 
AM 4 


(1.) © © DE Elder Saxons made Conveyances gf their Lands =D Rel. 
here, without Deed oz Weiting (i.) either by tbe 

Delivery of a Turfe, of a new Staff, &c. The fieſt Deed con. 

cerning Lands was made by Wichredes of Kent, 1 56 


694. and that, and other — Writings made fo? fo? ch. 
Purpoſes, were calle Chirographs, but in the Time of the Nor 
e mans, they ate caney Charters, and afterwards Deeds, | 
: | Anonymas Faſch. 9 Will. III. 
h 
n 


P Hole, Ch: 


gut. whang Dev is nenen with a Pro By ren 


bic in Curia, 


fert hic in Cu ery Deed it ir is by IJntend - che Deed is 
. ment ot Law immediately i the e Botiethon 'of the Court, and in Court. 
It therefoze when Oyer is * tis of the . and not 1 _- 
l- Party. | I'S 
f- 
n 


( 2) After Oyer is crabed, the de Denn . W pace of the 
Reco2d, and the Court cut judge upon the whole. 85 5 


(4) The Demand of I is a kind * Pit, 4 maybe Foun 
terpleaded. | 10 | 1 


(4.) Kuben a Doed (s/invt tn Coutt tio oy oyer Je 1 
therefor when Oyer is payed, tis re ig intended, 6 7 Jo , 3 


Deed is in Court, and the OE: ei 's tur 17 * Rader mul 
are the At of the Court. 


(6) In Debt againſt an adminiftrato2 upon a "Mod of his * 1 
teſtate, the Dekennant demanded Oyer of the Band and Condi⸗ 
tion & ei legitur ; the Condition was koz Perfozmance of Co- 
venants in an Jndenture made between the Plaintiff and the Jn- 
teſtate ; then the Defendant pzayed Oyer ofthe ndenture mention. 
ed in the Condition, tho' it was not in Couct & ei legitur, and 
then he pleaded, and the Plaintiff demurred, fo that the Jnbep- - 
ture was not in Coutt; it Hould Have been pꝛoduted hy the De- 
to fendant, under the Hand and Seal of the Platntfff, and "where 


13.44) 


Phy, 3 


8 it was made, and the Subſtance thereof, that if it ſhould be miſ- 
2 recited, 02 a wong Deed ſet fozth, the Plaintiff might plead Non 


eſt factum: Now in this Caſe he cannot — that Plea, wette 
the 
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I Sabnd-306. X 


the Defendant hath not alledged, that it was the Plaintiff's 
Deed, and fo2 that Reaſon he cannot crave Oyer of it, and get it 
truly entered, if it ſhould be miſrecited. But adjudged, that upon 
a General Demurrer, it ſhall be intended to be the true Indenture, 
and that it was in Court, and that if the Defendant had en- 


deavoured to trick the —— he might have complained to the 
— 


60 In Debt upon Bond conditioned fox entrance of Co. 
venants in an Indentute: The Defendant craved Oyer of the 
Condition, and pleads, that he hath the Andenture in Court, and 
Th thete are no Covenants therein to be perfoxmed;, Et hoc, Ne. 

he Plaintiff pzayed Oyer ok the Indenture, which was entred 
in R verba ; and it appearing, that there were ſeveral Cove 


nants therein to be perfozmed, he demurred to the Defendant's 


Plea, and adjudged good; fo2 upon Oyer of the Jndenture, tis 
made Part of the Defendant's- Plea; ſo that it appearing judf- 
ctally to the Court, that he did plead a falſe Plea, and averred 


aͤgainſt the Truth of. what appeared by the Indenture; there 
- --. - foe the Plaintiff needs not ſhew any Patter of Fact in his Re- 
a how: 33 to maintain * Ons. dat tis "_ "wow 11 yu to; 
ae emur. , 0 f 


(8.) adjudged, that where a Choſe in Action is created by 
a Deed, the. Deſtruction ok ſuch Deed is the Deſtruction ok 
the Duty it ſelf; as in Caſe of. a Bond, Bill, cc. but tis not 
ſo where an Eſtate oz Intereſt is created by a Deed. 


(68.1) Debt upon Bond; the Defendant pleads, that be delivered 
it as an Eſcrow, Et hoc paratus eſt verificare ; and upon a De- 
murrer to this _1Þlea, it was adjudged. ill, becauſe he ought: to 
ſhew to whom he delivered it, and then to conclude, Et fic non eſt 
factum; 1 K. Plea amounts to a ſpecial Non eſt factum, ann 
the Plaintiff tannot reply, that he delivered. it as his * and 


travers, 585 be * it as an Eſcrow. 


Date of a 
Deed either 
expreſs or 
implied. 


domus, Mich. 3 Anne.” | 


Peg 4 Holt Ch. Juſt. A Date of a Deed is either expteſs 02 | 


implied; the expzeſs Date is the very Dap and Pear, in 
which the Deed was made, and this is always intended when in 
Pleading tis ſaid, bearing TWP 6: the a is _ Implied Date, 6 
"yy (3 "we NO 1 | 
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Staple werſus Heydon. Trin. 2 Annæ B. R. 


(1.) "IS Caſe is repozted in 1 Salk. and in the Modern , 8a. 216. 
1 Caſes, but not in the ſame Manner as kolloweth; fl. Mod. Caſos 1. 

In Treſpaſs fo2 breaking his Wharf and cutting down his Fences; FER ths 5 

the Defendant pleaded, that one Grey was poſſeſſed of this Wharf, our of Court 

and a Timber- yard adjoining, fo; 90 Pears, and had and uſed oy 3 

a Way from the Timber-yard over this Wharf to the Thames, no Replead- 

and being ſo poſſeſſed, did demiſe the Timber- yard ta this Oefen- er. 

dant fo2 ſeven Pears; and that the Fence being thereon erecked to 

ſtop'his Way, he cut it down, and that he bad no other Way to the 

Thames. The Plaintiff replied, that he (the Defendant) had an- 

other Way to the Thames; upon which they wete at Jſſue, and the 

Inqueſt was taken at the Niſi prius, by Default of the Dekendant; 

but the Ilſue, whether he hav a May to the Thames, oz not, being 

immaterial, the Court was moved fo2 a Repleader: It was held, 

that this was an immaterial Iſſue; but it had been otherwiſe, ik 

the Defenvant had pleaded, that he had no other Map to the 

Timber. yard, but that there could be no Repleader, becauſe by 

this Default the Defendant was out or Court; then it was ur⸗ 

ged, that the Treſpaſs being not juſtified by the Dekendant, it 

was confeſſed, and therefaze Judgment ought to be given againſt 

him upon his Confeſſion, and not upon the Iſſtie and Gerdi; 

ſa is 3 Cro. 214. 1 Leon. 68. But per Holt Ch. Juſt. where 

the Defendant confeſſeth, a Ereſpals, and avolds it by ſuch Pat⸗ 

ter as can never be made good by any Manner ok Pleading, 

there Judgment ſhall be given againſt him as upon his own Con⸗ 

keſlion, without any Regard to the Jſſue, and ſa is that Caſe, iim 

3 Cro. But where the Dekendant avoids and juſtifies by fuch 


Matter as would have been ſufficient, if it han been well pleaded, 


(which is this very Caſe) this, (fill; pleaded, ſhall not be taken 
foz a Confeffon ok the Plaintiff's Action; to which Powell Juſt, 
agreed, fo2 this was no moze than a Nient dedire, and not a plain 
and expꝛels Contfeſlſon. {4 8 node t Vit deb T3 217 tad {im ? 


149 
* 2 4 


, — — * 2 — 5 ; . r T, 4 
error menen URS GS 
& HL o ds D E- 
ON 5 0 , * - By 4 4 Ws hs. An * 
| ibn n NET (0 
a 


. a» N * i ©. = 5 1 4 $4 [4 7 
r RIES IE 2 LOW REIOY, WEE og 
* e. ; ALT. k 2 

* 4 « 4 4» 
* * , 


122 


Anonimus: 


of _— , (1.) DER Holt Ch. Juſt. There were Special Demurrers at 

8 Common Law, but they were never neceſſary but in Ca- 

and the Rea- c g of Duplicity, and therefoze they were ſeldom —_— ko as 

3 3 the Law was then taken to be upon a Special Demurrer, the Party 

tute 27 Elis. Could take Advantage of no other Defect in the Pleading, but to 
that which was ſpectally afſigned fo2 Cauſe of his demurrivg, 


2.) But upon a General Demurrer he might take Advantage of 
all "Banner of Defects, that of Duplicity onlp ercepted ; and 
there was no Jnconventence in ſuch Practice, taz the Pleadings 
being at Bar viva voce, and the Exceptions taken ore tenus, the 
Cauſes of Demurrer were as weil known upon a Geueral Demurrer 
as upon a Spectal one; therefoze after the Refoznation, when the 

Pꝛadice of Pleading at Bar altered, the Ale of General Demur⸗ 
ters ſtill continued, and thereby this publick Inconventencp fol- 
lowed, that the Parties went on to argue a General Demurrer not 
knowing what they were ta argue, and this mas the Dcea- 
lion of making the Statute 27 Eliz, by which tig enacted, that the 
Cauſes of Demurrer (ould be known in all 7 * * was 
reſtozative of the Common Lam. or 


Kiel. 76. (3.) Demurrer to the Evidence admits the E Ta of 1 1 
Allen. 18. denles its Effects in Law; and if ſuch Demurrer is ar the Aſſes, 
it hall be tried and deter mined in B. R. 02. in C. B. &c. and it the 
Demurrer is upon Written" Epdence, the. Plaintiff. "5 join 02 
watve tt; other wile, if it is upon Pazol Cuivence. 


" (4) Mann Things have beena diudged fllupon a Special Dem | 
rer. which are otherwtfe upon a General Demurxrer; as fo Juſtanee ; 
Jn Treſpaſs, the Defendant pleaved aDeſcent. to Hoy? as. Deir, 


and. did not ſap filio & beredi, Wy be Wer en 5s . 
on a Spectal Demutrer. 1 


3 Cro. 75. 


1 Lev. 76. 


hin on Nn 901 4 i ES 


a (3) So in Debt upon a Bond to ſave hatmieſs the Detenant 
pleads indampnificatum ſervavit. 


(6 Do petit judiciu' ſi ab aQione inſtead of petit -adiciu & damna. 
4 DEPAR- 


„ „ mace. kf. So dS cnciitnur ittrondbu 


DE ART'U;R E. 


> i. 


Anonymus. Hill. 2 Annæ, B. R. 


(1.) FN Treſpaſs, Aſſault and Battery, it was ruled by Holt Ch. Aaulr laid 
Juff, that where the Platntiff laid the Aſſault to be done *2 5 fene 

on ſuch a Day, and the Defendant in pleading ſome Spectal Day, e. 

Matter juſtifies on another Day, ſo that now by this Pleading The Day - 

the Day is made material, yet the Plaintiff in his Replication?“ ena. 

may alledge the Aſſault to be done on another Day, and that thts 

is no Departure; 'tis true, it hath been held otherwiſe, but the 

later Dptnfons are, that the Day is not material, and that the 

Plaintiff may maintain his Declaration. | 


(2.) In Replevin, the Defendant pleads, liberum tenementum, Hot Rep. 
and Damage-feaſant there; the Plaintiff in his Replication con- what ;. . 
keſſes, that the Dekendant was ſeiſed in Fee, but made a Leaſe Departure. 
dated 26 May to W. R. habendum from the Date, fo? thirty | 
Years ; the Defendant rejoined, that the laid W. R. regranted to 
him the (aid Term fo2 thirty Years, habendum from the 25th Day 
of May in the ſame Month: Adjudg'd this is a Departure, fo2 
the Day is to be excluded, and then there is a Reverſion fo2 one 
Day left in W. R. the firſt Leſſee, ſo that the Defendant fs Te- 
nant fo2-Years, Reverſion fo2 one Day ta W. R. Remainder to 
the Defendant in Fee; now when the Defenvant pleaded a Free- 
hold, it muſt be intended a Freehold in Poſfſeſlton, which he 
ſhould have maintained in his Rejoinder. | 4901 


(3.) A Departure, in Latin Deceſſus, is a Going off to new 
Matter of Juſtification; as fo2 Jnſtance, where the Defendant 
pleads no Award made, and then rejoins,. it was not tendered ; 
ſo where he pleads Non damnificatus; and then rejoins de ſon 
tort Demeſne, but where in Covenant the Defendant pleads Per⸗ : Lev. 85, 
kozmance, the Plaintiff replies, he would not attempt; the 'De- **7: 
kendant rejoins, he was robbed ; this was held no Departure.” 


(4-) That which is pleaded at Common Law-cannot be main: 54 14% | 


tained by Cuſtom, as where the Plaintiff bꝛought an Adlon of Co- 
| R 2 : venant z 


7 


venant; the Defendant covey 8 and the Paint replied 


the Cuſtom of London to charge Jnfants. 


1 Lev. 81. (s.) But if the Defendant plead a Statute, aud the Plaiytiff te- 
plies, it is repealed o; expired, the Defendant may tejoin, that 
'tis revived oz continued, as the Cale is, and this is no Depar- 
ture. 


Barker verſus Kett. Paſch. 13 Will. III. B. R. 


1 Salk. 25. (1.) DIS Caſe is repotted itt 1 Salk. by the Namie of Par- 
Deputy, may ker verſus Kett, to which may be added, as then ad- 
Nam. judged, (viz.) That a Deputy may att in bis own Mame as well 
as in the Name of his Principal; and Combe's Caſe in the ninth 
Report, is not contrary; fo2 tho'*tis there held, that he who acts 
as an Attomey muſt Uſe the Name of his Pencil, yet the 


Judgment in that Caſe is otherwiſe, 


(2.) That where a Man hath an Intereſt and an Authority, and 

doth an Act without reciting his Authority, it map be int to 

* 6Rep- be done by Uertue of his Jntereſf, as in Cleer's Caſe ; but 
where a Ban hath an Authority only, and doth an AX which can- 

not be good but by Uertue of that Authority ty, it ſhall be intended 


to be done in Purſuance and Execution of that ant; ar he tho 
tis not recited fo to be done. 


5 Eliz. Dyer. (3) Anno 18 H. 7. the King granted the Dffice of Remem- 
| bzancer of the Exchequer to one Robert Blague, to exerciſe by 
himſelf oz per ſufficientem Deputatum, and Anno 3 H. 8. he was 
made a Baron of the Exchequer quam diu ſe bene geſſerit, and 
pet he ſtill continued to exerciſe that Office by Deputy. 


Plow. Com. (4.) A Steward of a Mano; cannot make a Deputy without 
361. . Wows in bis Patent enabling him ſo to do; becauſe yo 
a 
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an Office of Truſt and Knowledge, which are Qualities annered 
to his Perſon. ny | 


(5.) Upon a Bill in the Dutchy Court, the Queſtion was, 2 Mod. 173. 
MUbether a Stewardſhip of a Yano? could be granted in Rever- 
ſion ; and adjudged, that it might, becauſe it may be granted in 
Fee, 02 fo? any leſſer Eſtate, and ſo in Reverſion, becauſe it may 
be granted to be exerciſed per ſe, vel ſufficientem Deputatum ; Sit 
Robert Howard's Caſe. 


— 


DEVASTAVIT. 


(1) A judged, that Payment of an uſurious Bond is d De- 
IX vaſtavit, but a Delivery of Goods fraudulently ſold by 
the Teſtatoz himſelf, is not. 


(..) Payment of a Legacy befoze a contingent Covenant bro- 
ken is not a Devaſtavit, but if after tis bzoken, tis a Devaſtavit. 


(30 Payment of a statute whilft a Writ of Erro2 is depending 
upon a Judgment precedent to the Statute is not a Devaſtavit. 


(4) In Equity, the Executor of an Executor is liable as fat 
as he hath Aſſets, but he is not ſo at Law; nom by the Statute 
30 Car, 2, cap. 7. the Extcutoꝛ o Adminiſtrato? of a wongful 
Executoz is liable fo; a Devaſtavit of the wongful Executoꝛ. 


(5. After Aſſets found, o2 Judgment upon a Demurrer, the 
Sheriff muſt return Aſſets 02 a Devaſtavit, (i. e.) he ſhall not re⸗ 
turn nulla Bona generally, but he map return nulla Bona fn the 
ſame County. 333 


(6.) An Executoꝛ pleaded a Note of 50001. which, with Intereſt, 2 Lev. 40. 


amounted to 7000 1. and a Judgment thereupon not ſatisfied, this 


was adjudged il; fo? if Intereſt did run in the Time of the Ere- 
Luto?, it was a Devaſtavit in him to ſuffer it, unleſs there was a 
Defect of Afets, which ſhall not be intended, and therefoze the 
Defendant ought to have thewed duch Defef, if there was 


(7.) A 


CD 


> Lev. 161. (7) A Feme Covert, who was Exerutrir, ſurvived her Pul⸗ 
eme Covert hand, ſhe ſhall be charged fo2 a Devaſtavit committed oz done by 
on llasband him; ſo likewiſe ik the Plaintiff had recovered againſt her Pul⸗ 
hall be Hand whilſt living, koz a Devaſtavit during the Coverture, and 


charged in a then the Hugband dies, the Widow chall be charged koꝛ the Da- 


Deva ſtavit 


by him. mages, but not foꝛ the Coſts. 


CC 


1 Vent. 216. (1.) Djudged, that a Deviſe to W. R. fo2 Life, Remainder 
8 2 to his Heir, is a Fee- ſimple, foꝛ Hæres eſt nomen col- 
Life, Re- lectivum ; but if he add, and to the Heirs of ſuch Heir, it is fog 
mainder to Life onlp, foꝛ Mozds of Limitation being added to the Mod 


his Heir is a 


Fee-ſimple. Heir, it ſhall be taken as deſignatio perſonæ. 
1 vent. 228. (2.) A Deviſe to W. R. and to the Iſſue of his Body, if he 


Deviſe to 


Deviſe ro. Have no Iſſue at that Time, tis an Ellate- tall, and the Tow 
the Iſſue of Iſſue ig a TUo2d of Limitation, fo2 otherwiſe it would ſignify no- 
his Body is thing; but tis otherwiſe if the ſatd W. R. bad Iſſue at chat Time, 


tail, if he ko; then tis a joint Deviſe, o; if it be the Remainder to the Iſſue 


hath no Iſſue of the Body of W. K. fo; then they take a Remainder in præſen- 
atthat Time. ti, as Purchaſers, n | x 1 


1 Vent. 230. 


Deviſe to (3.) A Deviſe to W. R. and the Heirs Males of his Body, and 
77. 8. end ik he die without Iflue, &c. is only an Eſtate in Tail male, fo2 an 
Males of his Implication of an Eſtate of Inheritance ſhall never ride over an 


Body, is an expzels Eſtate limited befo2e. 2, 


Eſtate in | 

ail male. | | | : Af FETF 
N (4) A Devile to W. R. fo2 Life, and afterwards to his Heirs 
Deviſe to his Male, is an Eſtate⸗tail; but it would not be ſo if the Eſtate was 
Heir ge limited to his Heir male, and the Heirs of the Body of ſuch 
rail. Heir male. 9907 183160 t | 


1 Vent. 225. (5. The Teſtatoz had thiee Sons, and he deviſed: his Lands ö 
o hi Body ie £0 his thiry Son fo2 Life, and after bis Death to the Iſſue of his 
an Eftate- Body by a ſecond TUife, with Power to make her a Jointure, 
tail. this is an Eſtate⸗tail, fo2 the Mod Iſſue is nomen collectivum, 


and equivalent to Heir. 
I | 60 The 


2 


n , 1 
88 


127 


(6.) The Teffato2 deviſed a Moiety of his perſonal Eſtate to bis ch. Rep. 16 
Mike, and then ſeveral Legacies to others, aud the Reſidue to P*viſe of « 


another. Et per Curiam, the (Mike ſhall have a full Boiety, Moiety to 


(10.) T 


and then the Debts ſhall be paid and deducted out ok the other 2 


Moietp, if that be ſufficient z- and if there is Ponep, Bonds bre * 
and a Leaſe fo2 Pears, the Wife ſhall have a Boiety of th TY aſe, Maiety. 


(7.) The Husband deviſed his Goods fo he ſold fo2 the raiſing Cu. Rep. 
Potions fo2 his Daughters, and that if the Goods were not ſuf: _* 
Kents, Iſſues and Profics of his Leaſe Lands; the Queſtion nag, tions our of 
whether the Leaſes might be ſold, ik the Goods. were not (uſficients be bo 
Et per Finch Lord Chancellor, the Deviſe of the Annual Profits Gu. 
gives no Power to ſell, but a Deviſe of the Proſits doth, and the 
affirmative Moꝛds ſhall hinder the Power in this Caſe of-a Chattel, 
as it might in cale the Land bad been Freehold. | 


(8.) A Uriting was made in this Fozxn (viz.) This Indenture Ch, Rep. 
made between, Se. \phereas,»$c,.now in 'Conliperatian- of 5 s. 24% , 
he bargains and ſells to the Parties torbe piſpoſed in Manner kel“ . 3% 
lowing, All the Reſt J give and bequeath, &c. and J make the Win, cho in- 
ſaid Parties my Executoꝛs, this was adjudged a good TUiy, „l. 


| a Daum ee dae | 203-36 $356 cane ; 

(.) The Father-ſettled/a Leaſe, with Reference: to bis UII, Deve of 
in which he gave 00 lte each ot his Daughters, ta he pam at Portions to 
the Age of twenty one, and if any oz all died before that Age, chen anf if dic 
to others, but deviſed no Maintenance to them till their: Naztiong before, then 


became payable. Et per Cariam,! a Maintenance cannatche decresd, ire 
becauſe of the Devile over. | F 2 . 
i Ang in ö nenn 7.2.1) 96S. 


* 


wa. 2 rah $73 
.., Eiſher verſes. Nichols. 
AO 0353 COMB Rand 35315 
DE Conſtruction of Mills is moze favoured in Law 4-:-« Copy- 
to fulfil the Intent of the Teſtatoz, than any Deed *'* . 
02 Conveyance executed by him in his Life-time, 

Therefoze, where a Man by Deed gives Lands to W. R. and What makes 
his Aſſigns for ever, this is only an Eſtate fo: Like; but in bs Wan 
a Will theſe very Wo2ds make an Eſtate in Fee. , 

So a Deviſe to W. R. being his eldeſt Son, and his Heirs, af. Cro. Car. 
ter the Death of his Wife, this is a good Eſtate fo2 Life by Im- 366. 
plication in the TUife ; but tis not ſo ina Deed. 9995345 

Now per Holt Ch. Juſt. The Reaſon of this Diverſity is not Deviſe is not 
only, that the Ceſtatoz is intended to be inops Concilii, but be⸗ reer, ; 
cauſe a Deviſe is not a Conveyance by the Common Law, but by mon Ia, 


the Statute; tis true, there were Deviſes befoze the Statute but by Cu- 
0 
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cauſe of the 
Deviſe over. 
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of H. 7. but thoſe were not by Comman Law: but by Cuſtom, 
as in Tales of Burgage Lands; now as Cuſtom enabled Men 
to diſpoſe their Eſtates in this Manner, contrary to the Com: 
mon Law, ſo it exempted this Kind of Conveyance krom the Re- 
___ rularity and Pꝛopꝛiety required in other Conveyanccs ; and thus 
fit came to paſs, that TUills upon the Statute, in Imitation of 
tthole by Cuſtom, gained ſuch favourable Conſlruction, | 


- Lev. Ba- (11,) Adjudged, that when the Deviſe was in thoſe Wozds, 1 
man , give all to my Mother, that by theſe Moos the Heir was not 
Where the diſinherited, becauſe tis incertain what was intended by that Wow 

- All; tho it was inſiſted, that it included the whole Eſtate both 
inbevited, Real and Perſonal, ko qui omne dat nihil exeipit. 
becauſe the 
will ns (x2.) Deviſe to his eldeſt Son fo2 Life, and ik he die without 
1 Lev. 11. Iſſue living at the Time of his Deceale, then to his ſecond Son 
Where che and his Þeirs ; but if his eldeſt Son hath Jſlueltving at his Death, 

ly of an E. then the Fee-ſimple ſhall remain to his Right Heirs foz ever; ad- 
— for Life. judged, this is an Eſtate fo2 Like in the eldeſt Son, which is not 
dzowned in the Reverſion he hath as Peir, and that the Remain⸗ 


der to his Right Heirs is not executed but contingent. 


ler iz, (x3) The Wife was Tenant for Life, Remainder to the Right 
Heirs of the Husband, who deviſed his Lands to the Heirs of 
the Bodp of his Wife, if they attained to the Age of 14 Pears, 
and died without Iſſue ; this is an executozy Deviſe, and no Re- 
mainder to the Hetrs of the Mike; fo2 tho" ſhe hath an Eſtate fo2 
Life, yet that was not created by the Devile ; but this is a new 
_ Eſſate, and not joined to that of the Milte. 


x Vent. 207) (14.) Abjudged, That TUills appointing a Guardianſhip of a 
Child upon the Statute-of-Car, 2. cannot be-p2oved in the Eccle: 
ſiaſtical Court; neither can they pzove Mills there tor Lands, 
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(1) " nate Delcents ad tan be no Impediment, but i vent. 416: 
what ariſes in the Parties themſelveg. 


- (2.) The G)andfather is ati Alien oz attainted, and hath Jſſue 
the Father, who hath Jſſue a Son, and both Dentzens, the Son 
ſhall be Heir to the Father, notwithſtanding the Diſability of the 
Grandfather ; otherwiſe if the Father had been attainted. 


(3) An Alien hath Jfſue Two Sons, both Denizens, the one may venc. 413. 
be Heir to the other, tho neither of them cou d be Peir to the Fa- . 57: 
ther; fo2 the Deſcent between the Bzothers is immediate, and 
there is no Ollability in them, tho there is in the * 


(00 9 Father attainted: bath tuo Sons, the one map ee 0 
to the other. fo2 the Deſcent is immediate; and tho the Father #25; . 


is the medium differens ſanguinis, pet he is not the n medium dit- — 
ferens bæreditatis. 


(5) In womadiate 8 a Ditablity by Attainder 1 being 
an Alten, not only in the Parties, but in any intermediate An- 
ceſtoz, tho aud by whom the Deſcent is made, is an Jmpedi- 
ment, and obſtructs the Deſcent. 4 


(6.) There were three Brothers, all Alkens: ; the two ee 
were naturalized, and the eldeſt had Iſſue, then the third Bzother 
died. adjudged, that his Land cannot deſcend to his eldeſt Bꝛo⸗ 
ther, oz to his Jſſue, betcaule he was incapable himſelf, and his 
Iſſue cannot come in but by Bepeelentation to they hat deſcend 
to the ſecond Bꝛother. | | | 


(7) Per Holt Ch. Juſt. in his Argument i in the Cafe between 
Clements and Scudamore, all the Lands in England were of the *: Salk.243. 
Nature of Gavelkind before the Conqueſt, and deſcended to all the 
Iſſue equally; but after the Conqueſt, when Knights Service was Lows. 167 
introduced, the Oeſcent was reſtrained to the eldeſt Son, fo2 the d _— 
Preſervation of the Tenure. 

But in both Caſes, Succeſſſon by Right of Reveeſentation —4 de Sue- 


wag allowed, and ſo it has been in all Nations. 8 0 3Þ 


$ 91s. 


$ Mod. 304- 
2 Salk. 638. 

Diſeontinu- 
ances are 
helped after 
Verdict. 


DISCONTINUANCE of 
Ne N. See Iſſues 
joined 9. 
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Salisbury verſus Proctor. EIll.8 Will II. B. K. 
N Attion was bꝛougbt againf two Defendants, one 


(1. 

a A joined Jfſice, and the other demurred; the Juue was 
tried, and there was a Uerdict againtt that Dekendant; ſo that 
no Day was to be given to him; but as to the other, Dap 
ſhould be given and Continuances entred till Judgment, but 
none being centred, a TUrit of Erroz was b2ought, and theſe 
Diſcontinuances were aſſigned fo; Erro2; fo2 being after Uerdict 
they could not be helped by the Uerdict. But per Holt. Ch. 
Juff; Diſcontinuances are helped as well after the Uetdif# as be⸗ 
foze ; and ſo it hath been adjudged, fox the Statute ſaith, Where 
the Fact is tried, without relating to Dilcontinuances befoze 


more than after a Uerdiz, 


Statute of 
Feofailes ex- 
tends to In- 
feriour 
Courts. 


the Judgment being given upon a Uervdict this Di 


Thiler ver ſus Boſon. Hill. 3 & 4 Will. III. B. R. 


(2.) E. Rro2 on a Judgment in the Court of Exceſter ; the Extoꝛ al. 
ſigned was the Mant of a Continuance, fo? it was ad proxi- 

mam Eur ach, which is ill in an Inferior Court; but LETS Curiam, 
continuance 

is aided; fo2 the Statute of Jeofailes extends to Inferior Courts, 
and muſt be favourably conſtrued to give a Remedy, and the 
Wows ate, any Diſcontinuance, Miſcontinuance 02 Miſconcei- 


ving of Procels, way | are e general Tons, and applicable to all 
Courts of Law. 
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Diſcontinuance of Proceſs. 131 


Anonymus. Paſch. 5 Will. III. B. R. 


(30 J® Treſpaſs and Battery againſt Husband and Wife, the Diſcontinn- 


1  Oniginal, as recited in the Declaration, was of a Bat- belt 
tery only at one Time, but the Declaration it ſelf was of ſeveral ” 
Batteries done by them at ſeveral Times, to which ſeveral Batte- 
ries the Defendants pleaded; and the Plaintiff replied as to one 
of them only, upon which they were at Tſſue, and it was found fo? 
the Plaintift: Et per Curiam, the Oziginal not being ſet out by 
craving Oyer, we will intend it to be Right, but milrecited at the 
Top of the Declaration; and the Plaintiff not replying to one 
of the Batteries, is but a Oilcontinuance, which is helped by 
i © DIP | 


| (4.0 After a Demurrer argued, the Court will not give Leabe Ley. 140. 
to diſcontinue in àn Action of a Debt upon a Bond to perkoꝛm 
an Award. e ee 


(50 But tis not lo in an action of Debt fo2 an Eſcape; _ Lev. 191. 


(6.) No? in an Action of Debt upon a Bail-Bond, no; in Debt 1 Lev. 227, 
upon a Bond to accompt, no2 in an Aſſampſic upon an accompt * =" 295. 


(.) There ſhall be no Diſcontinuance befoze Judgment in the Hara. 504. 
King's Caſe, and therefoze, if after Iſſhe joined and tried fo2 Part. 

it ſhould be moved in Arreſt of Judgment, that there is a Diſ- 
continuance as to the Part; this may be aided, fo2 the King 

may either take Jſſue upon it, 02 enter a Nolle proſequi to help 

the Diſcontinuance. * * n | 


(8.) Miſcontinuante is a Wrong-doing, but a Diſcontinuance 
is not doing a Thing; as per Holt Ch. Juft. A. ſues the Hundzed 


- fo2 the Robbery of B. his Servant, the Þundzed imparles, and 


idem dies dat eſt præd' B. now after Uerdict, the Defendant is 
ſine die in Court, unleſs 'tis to move tn Arreſt of Judgment. 


(9.) After a Special Verdict the Court may give Leabe ta diſ- a 
continue, fo2 tis not a compleat Uerdict, but this is a Favour, 47 
(i.) Diſcontinuances are either to the Pꝛejudice of the Heir, 

02 of the Succeſſoz, o2 of the Mike, oz of him in Remainder oz 
Reverſion, oz ok the Jointreſs. Per Stat. 11 H. 7. cap. 20. 02 a- 
gainſt the Tenant by the Curteſy, with TWarranty by the Statute 
of Glouceſter, cap. 13. nai ater Dina am hacdr cn Þ habe 
ho S 2 „„ 
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Diſcontinuance of Eſtate. 
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(11) A Diſcontinuance to the Piejudice of the Succeſſoꝛ is 
remedted by the Statutes 1 & 13 Eliz. and 1 Jac. cap. 3. 


(12.) A Diſcontinuance ta the Pꝛejudice of the Heir is hinder- 
ed by the Statute 32 H. 8. by which tis enaited, that the Wife 
or Heir may enter, 


(130 But Diſcontinuances to the Pzejudice of Remainder 
men and Reverſioners ſtill continue. 


(14) Some Diſcontinuances diſplace oz develſt the Eſtate only, 
others not only diſplace and deveſt it, but take away the Entry, 
and this is pzoperly a Dilcontinuance; and tis where he who 
aliens hath an Inheritance, either in his own Right oz in the 
Right of another, as Tenant in Tail; as fo2 Inſtance, where 
the Pusband is ſeiſed in Right of his Wife, foz they not only de- 
veſt the Eſtate, but the Mike 02 Jſſue to their Acton, by taking 
away their Entry. 


(15.) Some Diſcontinuances gain a Reverſion in Fee determi- 
nable, and ſome an abſolute Fee; if Tenant in Tail make a Leaſe 
fo2 the Life of the Leſſee, this is a Diſcontinuance of the Eſtate: 
tail and the Reverſion, and therefoze the Tenant in Tall hath 
gained a toztious Reverſion in Fee, but determinable upon the 
Life of the Leſſee. 


(16.) Foz if Tenant in Tail make a Gift in Tail to W. R. if 
he die without Jflue, the Dilcontinuance is determined; but if he 
make it in Fee, this is a Dilcontinuance foz ever. 


(17.) Tenant for Life, Reverſion to W. R. in Tail, who bar- 
gained and ſold to W. W. in Fee, and then levied a Fine of his 
Reverſion to B in Fee; adjudged, that W. W. had nothing by 
the Bargain and Sale, but an Eſtate fo? the Life of his Bargainoz 
deſcendible to his Peir as a ſpecial Oecupant: But the Fine ha. 
ving only barred and extinguiſhed the Eſtate-tail, and having pal⸗ 
ſed nothing to the Cogniſee, the Eſtate of the Bargainee is be- 
come a baſe Fee, deſcendible to his Heirs as long as the Bat- 
gaino2 has peirs of his Body. See Took verſus Glaſcock. 


(18.) The Þusband covenanted to ſtand ſeiſed to the Uſe of 
himſelf fox Life, Remainder to his Wife fo2 Life, Remainder to 
the Heirs Bales of their two Bodies, Remainder to his eldeſt 
Son W. R. whoa was bozn of the firſt Uenter, &c. afterwards 
the Hugband and Mike levy a Fine to W. W. in Fee, with War- 


ranty, and die without Jfſue male, by Reaſon whereof the * 
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DISSENTERS, Kc. | 3; - 


deſcended on W. R. the eldeſt Son of the Cognifoz : adjudged, 
that this Fine and Warranty was no Bar, becauſe a CUarranty 
cannot be a Bar to the Eſtate-tafl of W. K. the eldeſt Son, un- 
leſs that Eſtate was diſcontinued, and it could not be diſconti- 
nued, unleſs the Eſtate-tatl to the Cogniſs2 was diſcontinued and 
diſplaced by the Fine and (Uarranty ; and here the Eſtate⸗tail to 
the Wusband and Ulife was not diſcontinved, becauſe they were 
not ſeiſed of it at the Time of the Fine levied ; fo2 they were not 
ſeiſed in their Demeſne as of Fee-tail, but the husband was Te- 
nant fo2 Life, Remainder to the CUife fo2 Life, Remainder to 
the Heirs Males of their two Bodies, ſo that thele are diſtinct 
Eſtates which cannot unite, and by Conſequence the Eſtate foz 


Life is not dzowned in the Eſtate-tail, See the Cale, ous 
verſus Britteridge. 


Hilton verſus Byron. Paſch. 11 Will. III. B. R. 


(i.) \HE Plaintiff Hilton, being a Quaker, moved fo; an Criminal 

Attachment againſt Byron, offering to take his ſo- . 
lemn Affirmation, accoꝛding to the late ad, that he went in Dan- Statute, for 
ger of his Life; but the Motion was denied, unieſs he would che Eaſe of 
take his Dath in common Fozmn, becauſe this was a criminal — 
Cale, ann not Wien the Statute. 


The Queen aue Ride. Mich. 3 Annæ, B R 


(20 A Popiſh Rene convict made bis Wife Executrix, The Wife 
and afterwards ſhe was permftted by the han org NN 
Court to prove the Müll; but a Prohibition was granted, 


iſn Recu- 
cauſe the is diſabled by the general Clauſe of the Statute 1 . or convie 
cap. 4. Par. 22. and not enabled by the Proviſo. his Will. 


The 
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The King verſus Larwood. 


4 Mod. 269. (3. 1 againſt the Defendant fo2 not taking upon him 
1 Salk, 167. the Office of Sheriff of Norwich: He pleaded the Sta: 
: Sb tute * 13 Car. 2. that he had not qualified himſelf, fo2 that he 
ele had not taken the Sacrament as enjoined by that Statute, ac- 
exempted TCoꝛding to the Alage ok the Church of England, &c. The At. 
from the Of- tozney⸗General replied, that he was obliged by Law, and ought 


1 — to have received the Sacrament, &c. The Defendant rejoined 


that he was a Pꝛoteſlant Difſenter, and exempted by the Tolerg. 
tion-Act, which he ſet fozth; and upon a Demurrer to this Re: 
joinder it was adjudged, that this is a pzivate Ad, of which the 
Court cannot take Notice without Pleading it; that by ſeveral o- 
*1&2z ther * Statutes all Perſons are to obſerve the Diſcipline of the 
i. Church of England; that the Law took no Notice of Diſſenters 
before this Act of Toleration, which extends only to ſuch Difſen- 
ters who take and ſubſcribe the Declaration at the Quarter-SeCſ- 
ſions; that the Statute 13 Car. 2. now pleaded by the Defen- 
pant, doth not exempt Yen from ſerving in Offices to which they 
were obliged befoze that Act was made, but to qualify them to 
execute it, and that the Subject cannot be exempted from this 
Office, but by Act of Parliament oz a Gzant from the King. 
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(..) 1 made a Leaſe to W. R. fo2 eighty Pears, 
I to commence next Michaelmas, if W. W. ſhould fo 
long live, and after the Death of W. W. foz thirty-one Pears 
longer: W. R. the Leſſee, entered bekaze Michaelmas, and contt- 
nued the- Poſſeſſion afterwards ; the 'Leſſo2 entered upon him, 
and then the Leſſee aſſigned over the Term: Et per Curiam, the 
Entry of W. R. the Leſſee before Michaelmas, was a Diſſeiſin to 
the Leſſoz and not a. Poſſeſſon by Uertue of the Leaſe; and 
therekoze the Entry ok 'the Leſſo2 did not diſturb the Poſſefſion of 
the Term, fo2 in that reſpet he is not poſſeſſed but only by the 
Diſleiſin, which is hereby purged, and by Conſequence the Term 
is well aflignable. TOURS 1 OAT 
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(2.)S0 tis, it a Stranger had entered on the Leſſee, that would 


not have turned the Term to a Right, becauſe he was not poſſeſſed 


by exe of he dem. 


(3.) But if Leſſee fo2 Years had ſtald till Michaelmas-Day, 
and then had entred, and aftetwards the Leſſo2 had entred on 
him, it would have turned the Term to a Right, becauſe he hav 
a Poſſeſnion dy Gertue of the Term, which being deveſted he can- 
not afſign in uch Cale befoze Entry. K. 


1154 Page verſus Heyward. Trin. 3 Anne, 


ys Cate is repozted in 2 Salk. quod vide, in which it : $alk. 570. 
I was beid per Holt Ch. Juſt. That a bare Entry on ano- _ 
ther, without an Expulſion, makes only a Scifin, lo that the Law Juigon © 

will adjudge him in Poſſeſſion who hath the Ri 
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Stanfitt verſus. Hicks. 9 Will. III. C. R 


(i.) T HE. Caſe was, there was a Leaſe made for one Year, ere pi. 
I and fo from Year to Year as long as both Parties are was af. 
pleafey, by Gertue whereof the Lefſee entered, and was in Pol⸗ jap the ad 
ſeſſion fo2 two Pears and an half, and the Rent being in Artern r. 
the Leflo2 diſtrainen, and adjudged, that he could not by Law, 

becauſe by this Agreement there was an Effate koz two Pears 
created, and no moze; the other was a growing Intereſt oz Eſtate 

at Mill, which, being a viftince Eſtate from the firff, 44 
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fſubject to the Arrears of the firſt, The Repozter tells us the Law 
is contrary. 10 6379115 614 e Nn 08 (e) 
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12 buy vos te Replevin, the Defendant avowed, koz that W. R. wag 
may di- ſeiled of the Place where, &c. in Fee, and being ſa ſeiſed 
drain for he granted a Rent - Charge out thereof to W. W. for Life. that 
Rent in Ar- W. W. is dead, and that he (the Defendant) was his Executor, 
Teſtaror. und diſtrained in the Place where, fo2 ſo much Rent in Arrear, 
| and due to his Teſtato? in his Life-time but did not aver, that 
the Place where, & c. was then in the Seiſin of the Gzanto2 of 
this Rent, oz any: other Perſon who claimed by, from oz under 
him; and upon a Demurrer to this awowzy Holt, Ch. Juſt. held, 
that the Executoz might diſtrain either on the Ozantoz oz ang o⸗ 
ther Perſon, who comes in by 02 tino him, and if, the Pla intiff 
is not liable to the Diſtreſs, tis moze natural fo2- him to chew it 
in his Replication, fo2 his own Dekence. Belides, the Statute 
which impowers Men to diſtrain, is a Remedial:Law, and there- 
foze ought to be expounded: accozding to Equity, and extended 
accozdingly, and the Cods therein being Executors of Tenants 

for Life map ex vi Termini fnclude all Tenants for Lite. 


Anonymus. Mich. 8 REESE 


Where Cat- (3.) IF Cattle eſcape by the Default of the Owner, on the 
pom By Lands of the Leſſoz, he may diſtrain them fo2 Rent, tho' 
cho not le. not levant and couchant ; but if ſuch Eſcape be tho the De- 
vant and fault of the Leſſee, in not repairing the Fences, the Leſſo2 can- 
couchant., not diſtrain them till they are levant and couchant ; fo? if the 

Leſſoz had the Lands in his own Hands, he muſk repair the Fen- 

ces, and conſequently he muſt ſee, that his Leſlee doth it, koz he 


* See the iS not to take Advantage of his own * Default, 


King v. Lar- 
wood. 


Where a Di- (4.0 Adjudged, that the Rule of the Common Law, which erempts 
N e Utenſils. Tools, Inſtruments of Husbandry, &c. from Diſtreſs, 
tenfils of holds only in Diſtreſſes for Rent Arrear, Amerciaments, &c. but 
Husbandry. doth not extend to Caſes where a Diſirels is given in the Na- 
ture of an Execution by any particular Statute, as fo2 Poor Rates, 

\ Lut».1380, .. (3.) Treſpaſs foz taking two Sheep z the Defendant juſtifies 
When Boy for Toll (viz.). Quod cepit & diſtrinxit the ſaid Deep fo2 Toll, 
pleaded. and the fame Did carry app, as de lajtully würgte s ke was nouky- 
- | | , 
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ed, whether this was a good Plea, becauſe he did not 8 cepit 
& aſportavit nomine diſtrickionis ; but it ſeems clearly to be 
naught, if he had not ſet forth befoze that cepit & diſtrinxit. 


(6.) In Treſpaſs koz taking ten Beaſts x April, and alſo fo2 ta- 2 Lut. 1536. 
king other twelve more on the ſatd firſt Day of April: The De- Bere 


iſtreſſes 


kendant pleaded, that the Plaintiff had a Leaſe granted to him, cannot be 


rendzing Rent, and that there was 701. Rent in Arrear, and bor one Rent. 


that he (the Defendant) did take the firſt ten Beaſts fo2 60 l. Par⸗ 


cel of the ſain 70 l. and the other twelve Beaſts afterwards, fo2 
10 1. Reſidue ot the ſaid 70 l. and upon a Demurrer to this 


lea, it was adjudged ill; fo2- one cannot avow fo2 two Diſtreſ- 
es made fo2 one and the ſame Rent; it was the Defendant's 
Fault to diſtrain too little at firſt. 

But the Repozter tells us, that if the Defendant had plead- 
ed, that at the Time of taking the 'firſt Diffreſs, there was not 
ſufficient to be taken fo2 the whole Rent; upon the Land, and 
_ the firſt Diſtreſs was but only of duch a Galue, it had been 
goo 


DISTRIBU UTION. 


N buntes at — Law was "CINE to dilttt- Adminitra- 
-bute the Surplus of the Inteſtates Eſtate 3 but this r Peuncto 


make Diſtri- 


was altered by the Statute: 21 H. 8. cap. 15. by which he is not bution. 
compellable, tho he accepted the Adminiſtration upon that Con- 
dition; and this again is altered by the Statute 22 & 23 Car. 

2. cap. 10. by which he is compelkable to make Diſtribution, yet 

an Eſtate per auter Vie is not to be diltributed, tho it be within n 
that Act; as fo2 * IT: 


Oldiſon vers Pickering, Mich. 8 will. Ul. 


(2.) * this Caſe it was adjudged, that tho' an Eſtate pur au- - 2 Salk. 464. 
1 ter vie is made Aſſets by the Statute 29 Car. 2. pet tis — 
not Diſtributable within the Statute 22 Car. 2. fa Diſtribution nor dieb. 
of Jnteſtates Eſtates, becauſe Diſtribution is a Quality not ne- able. 

ceſſazily included in the Motion of Aſſets, as Payment of Debts 


% 


is; and this laſt Statute is only, that Goods and 2 
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25 3 4 


(all be diſtributed z now an Eſtate pur auter Vie is not p2oper- 
ly Goods a Chattels, but remalns a. Freehold, * tis Art 
by the firſt Statute. . 


$514 k 


Pett warp. Petr. 


1 Salk. 250. (30 A* Inteſtate, having. neither Father 02 hace Wit 


— rar 02 Children, but only a Siſter of his Father, and two 


granted to Daughters of his Fathet's Bother z-a Motion was made fo2 a 
et Difrbu» Mandamus to the Pwinarp to-make Oifiribution, who had grant- 
tion to the kd ft to his Father's . Siſter, Sed per Curiam, by the Statute 
Children of 22. Car. 2. there ſhall de no Diſtribution amongſt - Collaterals 
the Uncle. after Brothers and Siſters Childzen of the. Inteſtate ; fo2 that 
Statute is a Reſtraint on the Common Law, and therefoze ſhall 
not be tartied farthet than the Letter, and after ſuch Collate- 
rals, it ſhall go to the next of Kin to the Rebate; EY in 


this Tale was to his Father's Difter. _. 
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Noy 100. (1) Divorce a Vinculo matrimonii is a Bar of Dower , 
but a Divozce a menſa & Thoro ig not, for the Bar- 
rfage fill continues, and therefore the _ thus . 
cannot marry again during theix Joint Lives. | 


Glan. 44. (2.0 A Divozce fot Aduttery was antientiy a Vinculo- matri- | 
Ur monii, and therefoze in the Beginning of the Reign of Queen 
Wen the Opinion of the Church of England was, that after 
| a Divorce fo2 Adultery, the Parties might marey again ; but in 
Foliamb's Caſe, Anno 44 Eliz. in the Star-Chamber, that Opi⸗ 

nion was changed, and Archbiſhop Bancroft, upon the Advice of 
Divines, held, that 3 was only a Taue or Didexce a 


menſa & tharo. 


Oro. Elis. (3.) Debt upon Bond againſt Cecilia a alias dit Ceci- 
533. ha, late Mike of John Englebert : The Defendant pleaded, 3 7 
at the Time of the making this Band, ſh! was the ite ot 
John Englebert, who was Mil Hing, & fic non eſt factum. The 
Plaintiff replied, that the ſaid Cecilia and the afozeſaly Englebey 
ere 
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were vivozced, fo2 that he had another rite : Ee per Curiam, 
the Sentence of Divozce is but declaratozy; the Marriage wag 
void, ab initio, and therefoze the Woman was always ſole, and 
by Conſequence her Bond good. 


The King verſus The Lord Lee. 


(40 PON the Complaint of the Wife of the ill Uſage Le. 138. 

( ] of the Hugband, a Habeas Corpus was directed to Wife nor {e- 
him to bing her into Court, who appearing, and ſederal Affida- ber Husband 
vits being read of the hard and ſevere Uſage, and of her Confine- by my or 
ment, and that ſhe was in Danger of her Like; and the her (elf nd de 15 
making Dath of this Batter, the Court bound him with Sure- Good Beha- 
ties fo2 his Hood Behaviour, but they would not — and re- ut. 


move her from him. 


5 36 


(i.) DE Law takes Notice of a Greyboend, a Maſtiff, à 1 Cro-125: 
Spaniel and Tumbrel, fo: Trover will lie fo2 them ; * *** 
and tho' a Man hath a Pꝛoperty in a Maſtiff, yet the Thing is 


(2.) here a Maſtiff falls upon another Dog, the Owner of 


no other May to = his Dog; and therefoze in Trefpaſs for kil- 
ling dis Baktiff, if the Defendant plead, that the Wait felt ap- 
on the Dog, and that he killed the Daftfff leaff he ſhould wozry 
the Dog, tis naught, oz, perhaps, he might have ſaved him o⸗ 
therwiſe; but if he plead, that he confo not take him off, noz 
part them, no2 peebent the WMozrping of his Dog otherways 
than by Killing the Daſfiff, this is a good Jrſtification 7 Ex per 
Curiam, the Owner of a Matti ts not bound to mus le * un- 
lels he be found to be miſchie vous. 


(3.) Troſpals fox Kiſling bis Dog; the Defendant le "ti 
that ze was Owner of a Marten, and that the Dog was Fi 


to Co. 44. 


of fo baſe a Nature, that tis not * * Felony to ſteal a Maſtiff” * 7 Rep 18. 


that Dog connot juſtify the Killing the Wafttff, * unleſs there was :Saund 84, 


ag Times ou Coneys, and 712 wag cunning after chem 1 4nd. 13 5. 


* 
2 1 gg - - 
— — — — * * — 
- > —— - F= _ — n < |_— 1 * — — — . a - 
— 2— * Ts 4 — * D — * = 
* — <q 2# _ - <- Any 3. * 8 « —_—— i a - h 2p 4 — 2 
8 . — * = — — a * La 
O * — > > => — - — rag — — — — 2 — — 8 — wt - noe 4 od 0 = 
— — > — 2— na — = — — p . LEY "1 - — 44 — 
— — _— > — ge O ha * A % c 1 - = — — —— —— — > 2 — 
1 n 2 
8 - 'A = - —_ — N —ä—ä— 
0 . = — —— — 
——— — 8 —B — K ——— 


ä — 
— — — 


1 
* 

[it 
* 4 

TY 

m 
117 
147 
11 
1 
1 
1 
1 
TIE 
© 
is 
Folk 
1 


- 140 NA 


— 


to kill them: Et per Curiam, this is a good Juſtification, fo tis 


Dyer 25. 


1 336. 


here a 
Man may 
have a Pro- 
perty in a 
Dog. 


* Hob. 283. 
Dyer 306. 
} 2 Cro. 463. 


The Ordina- 
ry hath 
Power as to 
the Parſon 
but not to 
the Place. 


vel. 61. 


A Preſenta- 
tion will not 
deſtroy a 
Donative. 


* 2 Salk. 541. 


the Uſage to kill Cats and Oogs in Warrens. 


(4) If a Dog kill a Sheep, not being uſed ſo to do, no by 
the Encouragement of another; ſed fortuito, the Maſter is not 
liable, no, tho' accuſtomed to kill Sheep, unleſs the Maſter did 
know it. 


Chambers ver ſus Warkhouſe. 


(5. 1 de ſex Catulis & quatuor Catellis, after a Ucrdi# 

fo2 the Plaintiff it was objefted, that Catulis ſignified 
little helps, and Catellis TWhelps of any Sozt, as of Dogs, 
Foxes, &c, beſides, a Man cannot have any Pꝛoperty in 
Whelps : Sed per Curiam, it ſhall be intended Whelps of Dogs, 
and a Man may have a Pꝛoperty in a Dog, fo2 Treſpaſs lies 
fo taking away * Canem Venaticam, and the like Action fo2 kil: 
ling a + Maſtiff. 


DONATIVE. 


\ 


(i.) Onatives are either by Royal Foundation oz by Royal 

Licenſe, oz by oziginal Agreement with the O2dfna- 
ry; but after tis eſtabliſhed, the D2dinary hath nothing to do 
with it, 'tis viſitable by the Patron's Commiſſioners, ft muſt be 
reſigned to the Patron, no Laple can incur: But per Holt Ch. 
Juſt. the Ozdinarp hath a Power as to the Parſon, tho' not 
to the Place; fo2 if the Parſon marries without a Licence, oz 
commits any Bisdemeanoz, the Oꝛdinary may puniſh him in that 
reſpect, but he cannot regulate the Seats in the Church ; and if 
the Patron will not pzeſent, the Oꝛdinary may compel him; the 
Parſon is exempted from Attendance at Uiſitations, 


(2) Jt has been kozmerlp held, that a Donative may be di⸗ 
ſtrained by the Pꝛeſentation of the very Patron; but in Ladd 
and Widdow's Caſe it was adjudged by Holt Ch. Juſt. and the 
Court, that tho' a Pꝛeſentation might deſtroy an Impꝛopziation, 
it could not deſtroy a Donative, becauſe the Creation y"u_ 
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was by Letters Patents, by which the Land was ſettled to that 
Parſon and his Succeſſozs, and he to come in by Donation: Et 
per Jones Juſt. Inſtitution to Churches was not a Tempozal 
but a Papal Inſtitution, which was not received in ſome Places 
in England; and where it was not received they went on in their 
old Map and Method, and are called Donatives. . 


(3.) Che Incumbent ok a Donative was cited into the Spiritual M94 90- 


Court to take a Licenſe from the Biſhop to pꝛeach; and the Pꝛe⸗ — * i 


tence was, that it was a Chapel, and that the Parſon was ſti⸗ native. 


pendiary : Et per Curiam, Ik 'tis a Donative, and the Biſhop 
will viſit, a Ptohibitton ſhall be granted. 


DOUBLE PLEA. 


= ah 8 — _Y * 1 FI 


Lamplugh verſus Shortridge. Paſch. 13 Will. III. B.R. 


TIS is a ſhozt Note of this Caſe in 1 Salk, but the Caſe ne 2'9- 
was thus: Jt was a CUrit of Erro2 upon a Judgment in p1ca is dou- 
the Common Pleas in an Acton of Covenant, and the Erro2 al- ble, where 
ſigned was fo2 Duplicity, (viz.) by Pleading, that by ſuch a 
Deed he releaſed and confirmed, which is Double, and ſo is he 
granted: Et per Holt Ch. Juſt. where it appears, that the * Saund. s. 


Conveyance pleaded cannot enure by Cap of Releaſe and Con. 2530497 
firmation, there to plead, that by that Conveyance relaxavit and 1 vent. 109. 
confirmavit ig double, becauſe the Deed cannot enure to both 
Purpoſes, as a Bargain and Sale, oz a Feoffment, but where 
the ſame Deed may enure to'both Purpoſes, as a Leaſe and Re- 
leaſe doth, there tis not double, 1.8 2 


SGlile 


142 


1 Mod. 227. 


Where a 
Plea is not 
double. 


Eccleſiaſtical Things and Perſons. 


* 


Gaile verſus Betts. 


5 upon Vond, the Dekendant craved Oyer of the 
Condition, which was to pay 401. fo long as the Defen- 
dant ſhould enjoy ſuch an Office, by quarterly Papments every 
Pear; then he pleads, that the Office was granted to thzee fo? 
their Lives, and that He enjoyed it as long as they lived, and ſo 
long he paid the (aſd Rent quarterly: The Plaintiff replied, that 
he (the Defendant) enjoyed the Office longer, and that he had 
not paid the Money by quarteriy Payments; and upon Demurrer 
to the Replication it was objected, that it was double: Sed per 
Curiam, it is not, fo2 the Dekendant cannot in his Rejoinder 


tender an Jſſue upon Payment of the Boney, becauſe that would 
be a Departure from his Plea. 


= > - 
E 


— 


Eccleſiaſtical Things and Perſons. 


(t.) L Ccleſiaſtical Courts are either immediately derived from 
the Crown, as a Court of Commiſſioners, fo2 by the 
Common Law the King may grant a Commiſſion to hear and de- 
termine Eccleſiaſtical Cauſes and Oftences, accoding to the Ec- 
cleſiaſtical Laws, but not to uſe any tempozal Puniſhment, as 


Feine and Impulonment without the Help of an Act of JP arlia- 


of the Biſhop, pet the Authozity and Jurisdiftion is from the 


ment, 


(2.) O2 ſuch Courts are not derived immediately from the 
Crown, and thus the Law hath annexed to certain Officers an 
Cccleſiaſtical Jurisdition as incident to their Office, as in the 
Caſe of a Biſhop, who is Judex Ordinarius within his Dioceſe ; 
and ſo of an Archdeacon; and the the Pꝛoceſs runs in the Name 


Crown, like the Pzoceſs of Counties Palatine, which are in the 
Name of the Count; yet tis not to be doubted but the Palatine 
Juriſdiction was oziginally from the Crown; and therefoze the 


King hath a ſuperintendent Power over theſe Courts, as he is 
Cuſtos utriuſq; Tabulæ. | 
I 


(3) Now 
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Eccleſiaſtical Lhings and Perſons. 143 
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(3) Now as to Canſes determined in theſe Courts it hath 
been held, that Matrimonial and Teſtamentary Caſes were antient!» 
determined in the Temporal Courts, foz thep.are not in their Na- 
ture Spiritual; that the Pꝛoceedings in theſe Courts are either 
between Party and Party, oꝛ ex Officio, as publick P2oſecutions:; 
&c. but theſe cannot be without a Pꝛeſentment, and the . 
Pꝛeſenting muſt be upon Dath, unleſs it be a publick Perſon, a 

a Parſon, Vicar, &c. 1 | Glad 


(.) And none but thoſe in Owers cat! exerciſe Eccleſiaſtical 
JurigdiXion in theſe Courts by the Canon Law 5 but-now by the 
Statute 37 H. 8. Doctors at Law may; and in ſuch Cafes the 
Chancellor of the Biſhop, who is uftalty a Doctor of Law, ts | 
Judge, and. therefoze che Biſhop himſelf map ſue befoze him, ag Hob. 78. 
the King doth befoze his Judges, in his own Courts. 5 


G). By the Uſage in England generally. the Archbiſhop is Canter 
Guardian of the Spiritualties, ſede Vacante, in his Sutkragan 2 Vent. 223. 
Dioceſes; but of Common Right, and conſequently where fttch 
Uſage hath not prevailed, as to all Matters of Jurisditton, ex⸗ 
cept Ordination, the Dean and Chapter ate Guardians of the 
Spiritualties, and in Caſes of Oꝛdination they call in the Aid of 
the next neighbouring Bilhop. _. 3 3 


06.) A Dean cannot make a Proxy to Charge the Poſſeſions 
of the Church, who is not of the Chapter; but he and the ma- 
jo Part of the Chapter make\a Cozpozation, and their Acts are 
good and binding, without the Conſent of the Reff, | 


(7.) But a Dean and Chapter cannot act, grant 02 confirm, 
unleſs they are capitularitur congregati & ſemel in certo Joco, 
which may be in any Place as well as in the Chapter⸗houſe; 
fo2 what they do at ſeveral Times, and in ſeveral Placeg, may 
be factum ſingulorum, but cannot be the At of the Coꝛpoꝛation. 


— 


(8.) Præcentors of old Foundations are within the enabling ens and 
Clauſe of the Statute of H. 8. but Leaſes made by the Chanters {wg oY 
of Paul's muſt be confirmed, fo2 they are minoris Ordinis, (i. e) N 
meer Singing⸗men, and not p2operly Chanters. | 


The 
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144 Error of Judgments in Superior Courts. 


1 The l of St. rr Caſe. 
Mich. 12 Will. III. 


„. 


NE Fiſhburne left 25 1 per Annum, koz the Meinten 

of a Meelly Leckure, and Lecturer to be choſen by the Pa: 
riſhioners, and to pꝛeach on what Day of the Cleek they ſhould 
like beſt. The Pariſhioners fired on Thurſday, and choſe a Lec- 
turer every Pear; and now one Turton being Lefurer, and the Pa⸗ 
riſhioners having choſen one Rainer, he was oppoſed by Turton, wha 
would not ſubmit to their Choice, whereupon the Churchwardens 
ſhut Turton out of the Church; but the Biſhop of London de- 
termined in Favoz of Turton, and granted an Jnhibition any 
Monition, &c. Sed per Holt Ch. Juſt. a Pꝛohibition was granted 
to try the Right ; koꝛ no Man can be a Lecturer without a Lt- 
cence from . the. Biſhop 02 Archbiſhop; but their Power is 
2 as to the Fitneſs of the uae but not as to the 

got. . . 


Error of Judgments in Superior 
Courts. 


Lynch verſus Coot. 


Where the (10 N this Caſe it was held by Hole Ch. Juft. that if the 


eee Plaintiff in Erro; lie ſtill after a Writ of Erro; bꝛought, 
bring a Se this is no Dilcontinuance of the Writ z but that the Defen- 


facias quare Dant in Etroz hath no other Wap but to 'bzing a Scire facias a- 
Executorem gainſt him, to ſhew Cauſe Quare executionem non haberet; and 
125 ft will be no Plea koz the Plaintiff in Erroz to plead, that there 
is a CUrit of Erroz depending, but he muſt aſſign his Errozs 
koꝛthwith, after ſuch Scire facias bꝛought; and in this Caſe there 

is this Difference (viz.) M the Scire facias is entred on the ne | 

2 | X 


th. ham. LA 4 4 
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Error 7 J udgments i in | Superior Courts. 17 


Roll with the tit of Erroz, then be may aflign Erro : 
out d Scire facias ad audicndum Ertores, ance not. 1 with 


Finch verſus Renew. Mich. 12 Will. III. B. * 


(2˙0 N Partition, the Judgment was, Quod. fat partitio; but Where he 

befo2e the final udgment was given, a (tit of Erro2 Record is 
was brought, and it Was held, that the Recozd was not re. 22,” 
moved koꝛ that Cauſe, whereupon the Writ of Erroꝛ was qualhen, * Becauſe 


the Writ of. a 


(bon, it will pot lis, till after the Final Judginent (aeg | Soo Par 1 an 
too don, i W 0 1 n Vit artiti at 
104, 114 Moor 643. Cro. Eliz. 635 11 Kep. 38. Stiles 2 T” 1 a ſt Fran BOY | 


Lampton verſus Collingnood Mich 6 Will. III. 


(3) IA a Writ of Etro? bought by the Bail, it was at 4 Mod. $14- 

ſigned foz, Erroz in a Crit of Erro, coram yobis reſi- ! 13 Salk. 263 | 
den' in B. R. that there was no Capias but only a. Scire facias again the 
agalnſt the Pzincipal 3 but it was dilallowen, koz this is an Ex: Principal is 


88 in Fact, but no Etro in the Court. ay att | fad. he 


"Brinn werſuc Edwards: | Tun. 7 wil. 11 B. K. 


is 1 EBT upon a Judgnent ; the Hetetidailt nd a writ of Er- 
CUrit of Etro? depending in the Erchequer-Chamber, 0 2 
and lo pꝛaped, that Eat inde fine die quouſq; adjudged an ill pie 


Plea, becauſe no Reſummons tes in this Caſe, as it voth in 
r and other Cales. 


Badger vhſas Loyd Mich: I Annæ B. K. 


630 N this Cate it was cats, per Hole Ch. Jult. that it was Where the 
- adjudged; that pending a Crit of Erroz; the Plaintiff in larger 


the NUninal Action may enter if he can; fo2 tho' this Urit the Writ of 
 foxecloſes. the Court, and ties up tyelr Hands, Mal it doth not Revs, ar 


alter the Right of the Parties. 1 * 
VV „ 3 
(6 5j oy K ET? FA Ju. Cis . the. Dignity 5 the Eihots in. 


Houſe of Peers (that being the Supzeme- Judicature) dh on 15 
t * * * Fart; a and . that * Errqzs in EE; - R. — 
I n Parlia- 


ment. 


— 2 * . 2 „ üͤ% © 


* 


1 f * * —— —„— * = te. "4 * 888 
” a - 
; .. +. * 
- „ * — =Y þ , * . 4 : 
- « | 
I * . - > S 
PRES * . . 4 _— 
10 — 
N ” — * "ER _—_— ———— | HE — ne 


* * $0.4 — —— 
6 N 
— —ẽ — 


„ 


—— 


any Judgments in B. R. muſt of Meceflity be redzeſled there, 
and not in Parliament, So: 


Anonymus. 


Where = (7,) ere a Urit of Erroz is bzought, and no Uecozd 
abi hel fy y y ertifie at the Dap. of the Return of the CUrit, the 
brought and Defendant in Erroz taking a Certificate of this Matter from the 
no ec, Moper Dificer of the Court, where the TUrit is returnable, he 
cor Hegg. may take out a Writ De executione judicii of Courſe, and the 
dant may Party cannot hinder Execution thereupon, without he bzings a 
haves 42 new Crit of Erroz. 2 | 


judicii. 


| Ball verſus Richards. 
1 Vent. 165. „8 | | . as * 1 
lers 165: (8.) L Rro; of a Judgmett in Ejenment againſt ſeveral Deken⸗ 
— join in E dants, and the TUrit concluded ad damnum ipſorum, 
Aras of which muſt be againſt all, when it appeared by the -Reco2d, that 
85 the Judgment was againſt three, and that all the reſt were ac⸗ 
quitted ; Per Curiam, pet the TUrit of Erro2 is well bzought, 
fo2 all muſt join in the Writ, which is only a Commiſſion to ex- 
amine Errozs ; and ad damnum ipforum may be intended only ot᷑ 
thoſe who were found guilty, viz. that they were damnificd by 
this Judgment. „ Vt 
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Mod. Cafes (f.) L Rro2 of a Judgment in the Court at Briſtol, the Exroz 
An Inferior | aſugned was, that the Action there was ſaid to be fn a 
Court held, Court held befoze the Sheriffs and Balliffs of Briſtol, ſecun- 
lane races. dum legem mercatoriam juxto conſuetudinem Civicatis padlck 
am juxta con- à tempore cujus cotitratiĩum, Kc. Whereas per jegem mercatoriam 
ae ought to be defoxe the dlayor of the $rapke ;- dür abjdiged- wel 
ond. A. 5g 555 e _  enougy, 


— 
c 


— — 
* D 


enough, becauſe it was joxta conſuetudinem Civitatis, like the | 
Caſe of the Court of * Ptepowners : Then it was objefcd, that 1 Cro. 46. 
the (Urit of Erroz was direfed to the Sheriffs to remove loque- Saund. 87, 
lam coram vobis reſiden', and the Recozd removed was Loquela, yy 
b:foze their Pꝛedeceſſoꝛs, Sheriffs: Et per Curiam, where a Fi. 
Fa, comes to a Sheriff, and he goes out ok his Office befoze tis 
cxecuted, his Succeſſozs may execute that Urit, becauſe the 
(Urit is general, and not direted to any particular Sheriff b 
Name; but tis otherwiſe if it was directed to a Sheriff by Mame 
a TUrit of Erro2 to the Court of Common Pleas is always di⸗ 
recked to the Chief Juſtice of that Court by Name; and there 
muſt be no Uariance in ſuch Caſe, but in the pzinctpal Caſe it 
was held well enough. 
1 | | n a Judg- 
(2.) Adjudged, that upon a Judgment in B. R. a Writ of Er- 4 Writ — 0 
to2 lies, either in Parliament oz in the Erchequer-Chamber at r we 
the Election of the Party; but upon a Judgment in the Exche- Parliament 
quer-Court, a TUrit ot Erro2 will not lie in Parllament. OS in the Ex- 
We d n INT | 2 IIS + | _ chequer- 
(3.) The Defendant- was indicted in B R. and found guilty, * 
and he bzought a Writ of Erroz in the lame Court, and aſſigned Error in B. R. 
Erroz in Law: Et per Curiam, if Judgment is given in B. R. in ill nor lie 
Civil Actions, a CUrit of Exroz will not lie in the ſame Court, e 
but only fo; Errozs in Fact triable by a Jury; but upon a Judg- in that Court 
ment in criminal Caſes, Erro2 will lie in B. K. whether the Er. Pr For in 
r02 be in Fat 02 Law; but it lies alſo in Parliament. ö 


Error in Fact 
Caſes, but tis otherwiſe in criminal Caſes. 


in Civil 
(4) Adjudged, that where Matter of Fa# is inſufficiently al- vent. 253. 
ledged, in nullo eſt erratum fs a Demurrer ; fo it is if Batter of _ bs 
Fact ts alledged againſt the Reco. H 


ratum 1s 4 
Demurrer. 


(50 But if Batter of Fat is well let fozth with Matter of where Mar- 
Law, it is a Demurrer as to the Ooubleneſs, but that muſt be wr or Fa P 
ſpectally aſſigned, 02 otherwiſe in nullo eſt erratum pleaded, the „ich Heel : 


Matter of Fact will be confeſſed, and the Matter in Law refer- of Lav. 
red to the Judgment of the Court. | ny 


(6.) There the firſt Judgment is upon an inſimul computaſſet, Bail, where 
92 upon an Award, and a (Urit of Erro2 is bzought ; there ſhall * 
be no Bail within the Statute 3 Jac. 1. cap. 8. becauſe theſe are Ero, 


Error. 
not Caſes within the Tows of that Statute, (viz.) Actions 3 


= 


founded on Bills or Obligations for Payment of Money. 


(7.) But if the firſt Judgment was in an Action on a Bond fo2 
Payment of Monep, as W. R. ſhould declare was due to him 
(the Plaintiff) upon accompt, (here, he muſt find Bail on a * | 
+ "”_ U > n of 


— 
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2 a 

of Ertoꝛ brought on a Judgment in ſuch Action; becaulſe, tho 

this Crit is de jure, pet being generally bꝛought koz Delay, the 
Statute ſhall be * favourably expounded, and this was an £Oble. 
gation ko: Papment of Money; tis true, tis incertain at firſt 
us to the Sum, but reduced to a Certainty befoze the Action 
brought. Lev. Mich. 15 Car. 2. Dean and Chapter of St. 
Paul's verſug Capell. 13" 


Tel. 227. 


Anonymus. 


5 Per Holt Ch. Juſt. In Courts newly conttituted, and 
inferior which are impowered to pꝛoceed in a Method different 
court pr from the Courts of Common Law, their Judgment is not ſub: 


ceeds 


rent from the fe to a Crit of Erro2; but pet B. R. may examine them by 


Courts of  Certiorari 02 Mandamus. 
mmon 


Law. B. R. may examine their Judgments by Certiorari, but not by Writ of Error. 


| Roll.Rep. (9.) Where a Judgment in C. B. is affirmed upon a Writ of 


264 ., Erroz in B. R. and afterwards a Scire facias is bꝛeught on that 
Writ of Er- Judgment, and the Plaintiff obtains Judgment thereon; no 


ror will net (Crit of Erroz lies in the Exchequer Chamber, becauſe the Re- 
lie ineveEx- cozy was not in B. R. by Bill, as the Statute requires, but be 


Chamber. CUIrtt of Erroz. | 


R. 


3 £3.32 . LY 2 3; £# 4a a - 1 11 


Sir William Moor's Caſe. Hill. 2 Anne, B. R. 


- oC 0 oo A Jo 'eſcaped,-arid'was retaken upon a Sunday, by 
2 Salk. 626. : Gertue ok a Judge's Warrant, uſually called an E- 
by the Name ſcape- Warrant, by Vertue of the Statute 1 Anne; and it was 
Sir . Ahe, now moved that he might be diſcharged, fo2 the Taking him up- 
*Cap.16.aud ON a Sunday is Within the Statute ok Car. 2. whith ts very 
Neuling & trite, ik this had been a Taking upon an Original Proceſs, but 
Perſon upon an Eſcape:Warrant, tho on a Sunday, is not within the Statute. the tis 
| I | 


E S C N 1 


'tis a Retaking, in the Mature of a freſh Purſuit, and the Mar- 
ſnal might retake a Man upon a freſh Purſyit, with, oz without a 
arrant; and fuch a Retaking, tho' upon a Sunday, is not 
within the Statute; and if fo, he may be retaken by an Eſcape- 
Warrant upon a Sunday, fo? the TUo2vs of the late Act are gene- 
ral, without any Limitation as to Time; and the Defendant ha- 
bing done a W2ongtul Act, ought not to be ſuffered to take Advan⸗ 
tage of it. Nota, *Tis held otherwiſe in C. B. and the Barons 
were divided in the Trchequer. | 


Williams verſus Cray. Paſch. 7 Will. III. B. R. 


(2.) N Erecuto2 bzought an AXion on the Caſe againſt a 4 Mod. 403. 
Sheriff, fo2 a falſe Return of a Fieri facias delivered {5 "> 
to him by the Teſtato2; after a Uerdii fo2 the Plaintiff it wag brought an 
objected in Arreſt of Judgment, that this Action would not lie, ten for a 
becauſe it was only a perſonal Tozt done to the Teftatoz, which era E. 
moritur cum perſona: Et per Curiam, an Executor cannot Have brought by 
an Action foꝛ an Eſcape upon meſne Proceſs, becauſe that is meer- =" 4-00 00h 
iy perfonal, but he map fo2 an Eſcape upon a Capias ad ſatisfa- 1 Roll. ab. 
ciend', 02 fo; a falſe Return of a Fieri facias, and this by the E- ; 
quity of the Statute 4 Ed. 3. becauſe the Right being determi. * 


ned after Judgment, the Tort is moze than perſonal, 


Rich werſus Doughty. Paſch. 3 Anna, B. R. 


60 T* Defendant eſcaped out of Pziſon, and was retg- Nod. Caſes 
1 Kken by Qertue of an Eſcape-Warrant upon the Sta- jj... 1... 

tute 5 Annz, by a Rabble, without any Dfficer, as the Statute Defendanc 

directs, and was by them b2ought to the Sheriff, 'who detalned en b n 

him by Gertue ok that Marrant, and upon an Habeas Corpus Eſcape“ 

bzought, the Sheriff returned, that Doughty was brought to * 

bim by W. R. and others, to him unknown, by Uertue of a War: „, . 

rant, &c. and that he (the Sheriff) detained Him in Cuffopy 

juxta exigentiam Brevis: Et per Holt Ch. Juſt. this was adjudg- 

ed an fnlirffictent Return; tis true, the Marrant was good, but 

being illegally executed, the Sheriff ought not to detain him, 

fo2 he ſhall not graft a legal Impziſonment upon an illegal one; 

he ought to receive the Pziſoner from no Perſon but an Dftcer, 

02 from one under that Denomination. 


8 
Tilden 


111 


150 | 1 P E. 1 


r 


Tilden verſus Palfriman. Mich. 2 Annæ, B. R. 


1 Salk. 213, (4.) T pere is a ſhozt Mote ok this Cale in 1 Salk. 213. and 
. | the lame again, and in the ſame Mozds 1o. 345. but 
Man is adtu- the Caſe was thus: W. R. being indebted to the Plaintiff upon 
ally in Cu- Bond fo2 1001. was arreſted, and afterwards. being in the Cu- 
—— ** ſtody of the Marſhal, he eſcaped, and being retaken upon an E- 
Action in the ſcape- Warrant, he was committed to Newgate, and having com- 
js A pounded the Debt fo2 zo l. paid to the Plaintiff, he was diſchar- 
good Com- BCD from that Acton by the Plaintiff, and ſet at Liberty; after: 
mencement wuͤrdg H. H. another Creditoz finding him at large, arreſted him 
of theAdtion. in another Action, and lo he was bzought to the Marſhal again, 
who ſuffers him to eſcape the ſecond Time, and afterwards H. H. 

entered an Aﬀton againſt him in the Marſhal's Book, by Remanet 

in Cuſtodia: Et per Curiam, where a Man ts aftually in Cy- 

ſtody, the Entry of an Action in the Marſhal s Book may be a 

good Commencement of ſuch Action againſt the Party, becauſe 

when he is in Cuſtody there is no ſerving of P2oceſs upon him; 

but tis otherwiſe where he ts at large, as he was in this Cale, 

tho' it was by Eſcape, becauſe there pou have the Advantage of 

Pꝛoceſs againſt him; but it was not reſolved how long the Mar- 


(hal ſhall keep him without a Declaration delivered 02 Bail filed. 


' Jones I (5.) Caſe, &c. fn which the Plaintiff declared, that W. W. was 

. —— — in Execution upon a Judgment, and that the Dekendant ſuffered 
Retakine s bim to eſcape (viz. at D. in Com. H.) the Defendant confeſſed 
« good Plea, the Judgment, and that the laid W. W. was in Execution, and 
and where that he eſcaped from him at S. in the County of M. and that he 


not. 


made freſh Suit after him, ante exhibitionem billæ præd. and re- 
took him: Et per Curiam, if the Gaoler retakes a Perſon eſca- 
ping befoze any Aﬀton bꝛought, he is excuſed, but tis not ſo if 
the Ackion was bzought befoze the Retaking ; fo2 he having given 
the Plaintiff a juſt Cauſe of Aﬀton, and that being well commen- 
ced, ſhall not be defeated by any ſubſequent Matter: Tis like the 
Caſe of an Ackion of TUaſte, if the Defendant plead he repaired 
befoze the Action bꝛought, tis a good Plea, but not afterwards, | 
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- Trevivian verſus Lawrence. Paſch.. 3 Annæ then 


(1.) QCire facias bought by an Adminiſtrato2 on a Judgment in ; $,1t. «56. 
I Trinity-Term, &c. (whereas the Judgment was of Mi- Where the 
chaclmas-Term ) All the Certenants, except one, appeared, and bor era 
pleaded Nul tiel Record, and Judgment was had againſt them gains a- 
upon this Plea to that Scire facias, and Efecution awarded, and « 20n* | 
thereupon the Plaintiff ſed out 9 and Extent; and non 
upon an Ejeament tought! at the Trial; it was dlſtovered, that 
there was no ſueh Judgment as recited in the Scire facias, fo2 
that was a Judgment in Trinity-Term, whereas the Judgment 
was ok NMichaelmus- Term following ; thetenpon the Turp formd 
all this Matter Spectally. And now it was argued, that there 
being no ſuch Judgment as that reeifed in the Seire factas, for 
that was a Jadgment dk Trinity-Term, whereas the Judgment 
given in Effdence was ol Michaelwas- Term; this wf be a 
Faſnee of ths n n ae d Bot pet Holt” Ch. 
, the Scirs facias bein} retuthey, and the Defer aq 
appeared, and pleaded td if'No! tief Record, and Jadgment de 
ftig given, Quod Hsbettit tale Recordum, tis not too fate to make 
this Dbjection; fo2 the Party is ſo eſtopped, that he can never 
aver againſt it in the Point tried; even the Iſſue in Tail can- 
not falſify in a Point tried: And as to Eſtoppels, the Ch. Ju- 
ſtice held, that an Eſtoppel in Pleading doth not bind the Jury, 
unleſs it wozks upon the Jntereſt of the Land. That where a 
Plaintiff declares upon a Demiſe (which really was by Jnden- 
ture) and the Defendant pleads, Nihil habuit in Tenementis; if 
the Plaintiff take Jſlite upon that Plea, the Jury, notwithſtand- 
ing the Indenture, may find that the Leſſo2 had nothing in the 
Tenements tempore dimiſſionis, and give a Uerdict fo2 the Oefen- 
dant ; but, if inſtead of Nihil habuit in Tenementis, the De- 
fendant had pleaded Nil debet and Iſſue thereupon, if the Defen- 
dant give in Evidence, that the Plaintiff Nil habuit in Tenemen- 
tis, he (the Plaintiff) may in ſuch Caſe take Advantage of his It- 
denture, by Map of Eſtoppel, becauſe he could not have that ad- 


vantage 
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vantage of it fn Pleading, as he might in the other Caſe; ſo 
likewiſe, ff a Moztgagee dings an Ejetment againſt the Moꝛt⸗ 
gago?, and he pleads Not guilty, the Moztgagoz ſhall never be 
allowed to give in Evidence a pzecedent Moztgage, he being e⸗ 
ſtopped as to that Matter. Judgment foz the Plaintiff, 


ae 


Pleddall verſus Freak. Paſch. 8 Will. III. 


Where a (a.) Ne BT upon Bond agataſt William Freak z the De- 
A fendant pleaded his Name is Walter; the Plaintiff 
5s not good, demurred, ſuppoſing that the Defendant was eſtopped by the Re. 

cozd, to ſap his Mame was Walter; but Judgment was given 


Quod Billa caſſetur; foz the Plaintiff ſhould have pleaded it. 
Holman verſus Hore. 


r Salk. 275 (3. T 1s Caſe is repozted-in x Salk. by the Name ot Gil. 
3 is "FT man verſus Hore, to which map be added (viz.) that 
concluſive ſome Eſtoppels are abſolutely - concluſive, and ſome by Conclu- 
ſion give an Intereſt. The Leſſoz made a Leafe ta W. R. fox 
twenty Years, and about a Pear afterwards he made another 
Leaſe to W. W. fo2 twenty Pears; now if there was an Attorn- 
ment to this ſecond Leaſe, then it amounts to a Grant of the 
Reverſion of the Leſſo2; but-if- no Attornment, then tis a Leaſe 
by Eſtoppel : So where a Man makes a Leaſe to B. foz twenty 
Pears, and about a Pear afterwards makes another Leafe to C. 
fo2 twenty Years, this is a Leaſe-by Eſtoppel, and the Rent is 
payable fo; the whole Term; but if he enter upon the firſt Lef- 
ſee, and then make a Leaſe to C. who is turned out by B. tis no 
Leaſe by Eſtoppel, but only a Future Intereſt fo2 the laſt Pear. 


* 


E VI 1 r 
1 Fb. 4. 


(10 IN Ehedment. the Plaintiff gave in Evidence a Counter: Lev. 23. 
part of an old Leaſe, which he found amongſt the TUri- urea 
tings of his G2anfather's Title, but there were no CUitneſfles to of an old 
this Leaſe, pet it was allowed good Evidence; koz the Deeds * 
about that Time (which was in the Reign of Queen Eliz.) were wu, Aliens 


was allowed 


often without any Titnefles, as Evidence. 


(20 The |Plaintif-could/not:pjoduce anp Letters of Admini- : Ler. ß, 


ftration, yet to p2ove himſelf Adminiſtratoz he p2oduced the n Order, 
Book of the Spiritual Court, wherein there was an Oper en- that Admini- 


tered, that Adminiſtration ſhall be granted to _ and this was fration 


allowed to be good Chidence. — 


read as Evi- 


(30 Upon an Jſlue joined whether Executo} 02 not, the Plain -r. 27 
tiff, to pꝛobe Himſelf Executoz, pꝛoduced the Probate of the Will; Probate o 
the Defendant may plead, that the. Seal was fo2ged, oz that 4 given 
there was a Repeal, 02 that the Teſtato2 had Bona notabilia, but ;; 2 prove the 
he cannot give in Evidence, that this was not his Mill, oz that Plain 
another is Executoꝛ, oz that the Teſtato2 was non Compos ; be- Executor. 
cauſe the Dwinary is Judge of theſe Things; and his Acks are 
concluſive, and the Party is eſtopped to falſify them, as he 


would do, tf this * be admitted to 2 Evidence. 


Anonymous. Hill. 8 Will III. KA 


(0) | judged, that upon Plene adminiſtravit pleaded, the 
Defendant cannot give in Evidence Payment. of Judgments, 
&c. ſince the Jfſue joined, no2- ſince the. CUrit purchaſed, becauſe 
the Iſſue is, whether Plene Adminiſtravit at that Time; but 
pe dot. cannot give ſuch nen in ere yet he may 

ead it. 


Dao, | Ano- 
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Anonymus. Hill. 8. Will. III. B. R. 


(5.) D led per Holt Ch. Juſt. that upon Non Aſſumpſit 

pleaded, the Defendant cannot give the Statute of Li- 
mitations in Evidence, becauſe the Jfſue is joined in the Præter- 
Tenſe (viz.) upon what was done, and the Evidence only pꝛoveg 
the Effect thereof to be now avoided ; but upon Nil debet, the 
Statute may be given in Evidence, fo2 it pzoves, there is no⸗ 
thing now owing accowing to that Jflue, 


Lynch werſ#s Clerke. 


Wherea0- (6.) DER Holt Ch. Juſt. The Subſtance ok a Deed cannot 
ese be proved, but by the Deed itſelf, unleſs tis burnt; oz 
mall be E- loſt, 02 in the Poſſeſſion of the Plaintiff Himſelf; and if ſo, then 
vidence. this Matter, as it happens, mult be [woꝛn, and that the Deed 
was executed; and in this Caſe he ſaid, that a Copy of a Fine or 
Recovery, is good Evidence, ſo as it be (wo to be a true Copy 
and examined; ſo likewiſe an old Deed is good Evidence, with: 
out any Ulitneſs to (wear that it was executed: That wherever 
an Oziginal is of a publick Mature, and would be Evidence, if 
Moduced, an immediate (won Copy thereof will be Evidence, 
as the Copy of a Bargain and Sale, oz of a Deed enrolled, of a 
Church Regiſter, &c. hut where an Oziginal is of a pzivate Ma- 
ture, a Copy is not Evidence, unleſs the Oziginal is loſt oz burnt: 
He likewiſe ſaid, that (f the Plaintiff will read the Defendant's 
Anfwer in Chancery againſt him in Evidence, the Defendant may 
likewiſe take Advantage thereof, fo2 all is Evidence, oz none. 


Hoe werſus Nelthrope. Hill. 8 Will. III. B. R. 


Where a Co- (7-) IN this Caſe it was held per Holt Ch. Juſt. that the Co: 
py of a Pro- py of a Probate of a Will is good Evidence, where the 
Will of +. Mill itſolf is of 'Chattels, fo there the Pꝛobate is an Dziginal 
dence. taken by Authozitu, and of a publick Nature; otherwiſe, where 

the Mill is of Things in the Reality, becauſe in ſuch Caſe the 
Eccleſtaſtical Courts have no Authozity to take Pꝛobates, therefor 
ſuch Pꝛobate is but a Copy, and a Copy of it is no moze than a 
Copy of a Copy. 


2 | Man 


— 3 


" * - = oy * 3 - . - . o „„. . + AD v — 4 OT OR TI 5 
— — tns—nme — * 8 
» * * " ＋ * 
, x 2 
* 1 9 
# * ; of 
S 7 bo - * jo - : . 1 . 
10 — - < , 
l ” * 83 — : * — On ˖ K woes — — 2 ̃«ↄ N ¶ —— 
8 35 = — * — "> WES 4 1 


— 


(8.) ÞE Queſtion being p2opoled in this Caſe to the Jt Copy of a 
” 1 . ftices of the Common. Pleas, whether the Copy of a dann! 
Bank-Bill remaining upon the File in the Bank ok England, was in the Bunk 
good Evidence, o not: They all agreed that it was, and that of E=elans 

it was like the Copy of an Enrollment of a Parich Kegiſtet, the * ene. 


Bank being a publick Body eſtabliſhed by At of Parliament fox 
publick Purpoſes. | 


Anonymus, 


jury upon the Statute, and afterwards patvoned, pet derlone 


he cannot be a Witneſs, fo2 the Puniſhment is Part of the Judg- cannot be « 
ment appointed by the Statute z but tis otherwiſe if the Con. nes, 
vicklon was at Common IW. | 


(9) PEF Holt Ch. Juſt. where a Petſon is convicted of per- Convicted of 


Thruſton werſus Slatford., Mich. 12 Will. III. 


(10. 13 this Caſe it was held, that a Bill of Exceptions would 1 Selk. 284. 
lie at a Trial at Bar, as well as at the Ni prius, fo2 the Where the 
Mos of- the Statute are, that the Juſtices ſhall ſign it, which not demur to 
loꝛzd Juſtices, being in the plural Number, cannot be well un- tbe Evi- 
verſtood ok any other Juſtices than thoſe of the Courts at Weſt- e. 
minſter : And per Holt Ch. Juſt. where a Judge admits that fo2 

Evidence which is not Evidence, there the Party muſt not de- 

mur, fo2 if he doth, he admits. the Evidence to be good, but de- 

nieth the Effets of it, and therefoze in ſuch Cale he muſt byin 

his Bill of Exceptions; and ſo it is if the Judge will not admi 


' 


that fo2 Evidence which is Evidence. 


(11.) Adjudged, that where there is Special Matter to avoid 2 ven 293. 
the Plaintiff's Aﬀion, which the Defendant cannot give in Evi- 
dence. upon the general /Jfſuez in ſuch Caſe he muſt plead it (pe- 
the but he needs not where he map give it in Evidence upon 


eneral Ifſue.. - 14 155 | 
(12.) So where-ever there is a meer Watter of Fact ta avoth 
the Plaintiff's Aion, the Defendant map plead the General It⸗ 
ſue and give it in Evidence; but if that Matter of Fat contains 
likewiſe Batter of Law, the Defendant may either plead ſpecial- 
ly oz generally, and give the hs Matter in . 15 
| 3 | * 13. : 
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(13.) Adjudged, that where the Illue is Payment at the Day 
and Place, in ſuth Cale, Paument befoꝛe the Dap. 02 at any o- 
ther Place, is good Evidence, fo2 Payment befoze the Day is 


Payment as the Day. 1... og np 5 —7- 
; $f, wv 3 1 * 1 4 ! 140 1  w ah 1541 * 3 8 


4) Oo k the Iſſue Ala af ſuch a Place, tis gonp Evt- 
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Cudlip verſus Rundall.' Hill. 3 Will. III. R R. 


4 Mod. 11. (t.) 8 &c. in which the-Paintif® declater, * that he 
Thatir ws I being poſſeſſed of T'Beſſiiage, 'demfled it to the De. 
the Caſe. kendant foz ſeven Pears, and that he lo negtigently kept his Fire 
har fall that the Houſe was burnt; upon Non demiſit pleaded, the Jury 
nor bean oe founid.a Special Uerdict, (viz.) that the Plaintiff demifer'the ſaid 
of an Excep- Houſe to the Dekendant, with all Dut-houſes, 8c. Except the 
— New Houſe lately built upon the Pꝛemiſſes, fo2 the Ake ok the 
Plaintiff and his Family, and not to be let to any other Perſon 
whatſoever ; and at all 1 when the Plaintiff ſhould not dwell 
there, to be uſed by the Defendant and his Aſſigns t The Que- 
ſtion was, what Eſtate oz Intereſt the Defendant had in this New 
Houſe, and adjudged, that he was only Tenant. at Will, becauſe 
the New Houſe was well excepted, which Exception was not a- 
votded by 17 Woꝛds which follow, (viz.) And at all Times to be 
uſed by the Defendant when the Plaintiff doth not dwell there; 
fo? that Sentence doth not enure as an Exception out of an Ex- 
ception, which ſets the Matter at large, but only as a Declara- 
tion of the Plaintiff's. Intention in making; the Exception, there- 

koze this Acton will line. Ä RManician al 
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Oy, "thing. by Deſcent, ''&s,. The Jurp found a Special {2.525 . 
cterdire; that rhe Farbe was keiten in Fre, and mave a _Feoff, Lr. 48, 
ment to ſeveral Ales (Excepting two Cloſes for his own Life): S7 * And 
adjudged, that theſe. Cloſes deſcended to the Heir, becauſe. there E:ception, 
was no Uſe limited in the Cloceß; beſides, this Exteptlon being whereit ſhall 
an entire Sentence, aun having, that Eckett which the Law will! 
not admit, becanſe the-Tahole was betoze. United in Uſe, there. 
fore ft thall be reſeted; tis ile the Gzant oe an Advolwſon er- 
cepting the Pꝛeientation ko; the Lite bf the Szantoz, Which is 
wholly void ; but 'tis not like a Leaſe of an Houſe, excepting a 
Chamber to and for the proper Uſe of the Leſſor, becauſe thoſe 
are (lows which give the Leſſoꝛ an Authozity- to.diſpole of the 
Chamber at his Mili and Pleaſure. | 
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(1) rmutatio Vicina eſt Empioni but Exchanges. were the 
TE . oziginal and natural Way; ok Commerce, pzecedent to 
Buping, fox there was no Buping till Wofhep was invented; now 
in exchanging, both Parties are Buyers and Sellers, and both 


equally Marrant; and as this 10 a, natural, rather than a civil 
Contract, fo by the Civil Law, Upon a bare Agreement to ex⸗ 
change, withaut a Delivery on both Sides, neither of the Par⸗ 
ties could have an Actfon upon ſuch Agreement, as they May in 
Cales of ſelling; but if thete wag d Oelivery, on one Side and 

not of the other, in ſuch Caſe the Dellveter might have gn.Azion 
to recover the Thing which he.delivered,. but he could have no 
Attion td enfozce the other to beltvet. what, he agreed, to dellver, 
and which the DOttfverer was to bave in Lieu. of. that, Thing 
which he delivered to the other. (a) 1 


Ec agli an ricir, who pleaded, that be had no- 1 vent. 5. 


ner 


- * - 
* 
CU ET IH is 


— — UPE err 8 n 
2 * 


- — 
1 > K 

a = —— — 0 — rn. — 
— —— <A. ¹»— 1 ¹ 


— 
— „ 1 . _ 
a — — — — — - — — * _ 
* — 2 wo? 82 ˙— — —— 7  —— [ 
_— mm Co I Rs ED ATSC 
— oh ee — Geo frets — fn ee CALI iS - — 
5 a ts nn —- EE — 7 Soon — — r 8 — — — E 
— - - l n DO SY 
a — TY ow — - p — _ —— — — 
oe ue ** 1 - * - _ — 


* * 
— — 


158 6 E 1X2 


n 


we 


Where te (24) In Exchanges of Land the Wow Exchange is neceſſary 
word fene, in the Conveyance, becauſe it impozts a Special CUarranty in re- 
<eMaryinthe ſpect of the mutual Conſideration of the Lands exchanged; tis 
Conveyance: [tketwiſe neceſſary, that the Eſtates ot both Parties be equal in 
11 Rep. 30. | Title, as if one hath an Ellate in Fee, 'the-other muſtHave the 
Moor 665- lle Eftate.z but tis not reply pa, 05 1 WY be. e. 
YE qual in Galue. by 


Cro. Eliz. ()) Adjudged, that if G. D. Wan en abies with W 1 
gels. and afterwards the lad W. N. is eulcken ak ane ok thoſe tive a. 
Moor 665. Cres which he had in Exchange, the pale is_ defeated, and 
4 Rep. 121 W. N. map enter on bis omn again, & fie &. e df N 

c. be evicked or one ol is five Arts. opts vo ** 


ENR 


Sid. 10). (.) DÞE Plaintiff map take out Execution againſt the 
Bail, and if they pay Part ot the Money, he may dif- 

charge them, and take Execution againſt the Principal. fo2 the reſt, 

but he cannot pꝛoceed againſt the Principal till the Batl are dil- 


Mod. 3122 (2. Judgment againſt four Defendants, if afterwards thee ſur- 
Vent. 329: render themſelves, the Bail is ſtill table ; but if the Plaintiff 


take thꝛee in Execution, the Bail are not liable, becauſe in ſuch 
Caſe they cannot bring them in. 


(3) Upon a Fi. fa. the Defendant may pay the Money to the 

Sheriff, and may plead, that it was levied ; but ik he be in Exe- 

| cution he cannot pap it to the Sheriff and plead it to a new A- 

Jones 97. ion of Debt, neither can he pay it to the Sheriff if he is a. 
upon a Ca. ſa. becauſe be hath no Authozity to receive. it. 


sid. 184. (40 The Planitif obtained a Judgment foz 26061. any 

*  bzought an Elegit, and levied 400 J. he cannot have any other Ex- 

ecution, but he may have an Action of Debt upon the Judgment 

fo2 the Reſidue of the Debt, becauſe tis not_ ſatisfied, and the 

_ Elegit is only by the Statute as a farther Remedp; and in the 

ptincipal Caſe, the Extent being only of a Term koꝛ Pears, the 
Elegit was executed but as a Fieri facias. . 

. e ee ee 


wt 2 


— 


E XE CUT IO N 159 


— 


(5:) Where Goods are taken in Execution the. opett of 3 
the firſt Owner ceaſes by his Seiſure. nee PE 5 


(6.) Jf a Priſoner eſcapes, who was in Execution, his Cre- 1 Vent. 269, 
dito2 may retake him by a Ca. Sa. oz bzing an Action of Debt 
on the Judgment, oz a Scire facias againſt him, ko; he hath ' ll 
an Intereſt in the Body, as a Pledge fo2 the Debt. | 


(7.) Where a Fi. fa. is deliuered ta the Sheriff to levy 20 l. Noy 59. 
and he take an entire Thing in Execution (viz.) an Hozfe wozth 
301. and l(ellg it fo2 ſa much, and returns, that he levied the 201. 
he may retain the other 10 J. till the Defendant demands it, fo: 
he (the Sheriff) is not bound to look after the Defendant; but 
f on a Fi. fa. for 201: he leby five Oxen, wonth each of them 5 1. 


and ſell them fo2 ſo much, the Defendant may have an Action of 
Treſpaſs againſt the Sheriff. 


Smallcomb werſus Buckingham, 


(8.) 12 this Caſe it was held, that at Comman Law all the » Salk 320. | 

Lands were baund which the Party had at the Time of Jia, fra, M1 
the Judgment given againſt him, and the Judgment always re- the Time it 11 
lated to the firſt Day of the Term; but now, by the Statute 29 * ſigned. 41 


Car. 2. the Judgment binds the Lands (as to Purchaſers) from 
the Time it was ſigned. - | | 


So at Common Law, the Goods were bound from the Teſte of be [1 
the Execution, tho that might be antedated, and if the Defen- from the i! 
dant ſold the Goods akter the Teſte, oz died, the Sheriff might Jelivery . 1 
levy them; but now, by the afozeſaiy Statute, they are only of Erecu fig 
bound from the Delivery of the Writ of Execution to the She- tion to the iN 
riff, but not abſolutely bound in all Caſes ; fo2 if after the De- re 
livery of the Writ, and befozx Execution executed, the Defen- Tet. 
dant becomes Bankrupt, that will hinder the Execution. 


Anonymus. 
(9. Rue, that where an Extent is upon a Statute-Merchant. bara there 
9 1 there needs no Liberate, fag the Sheriff map deliver all 747. on an 
in Execution without it; but where an Extent is upon .a Statute- Extent. 
Staple, oz upon a Recogniſance, there muſt be a Return mane ot 
ſich an Extent, and then a. Liberate, befoze- there can be a De- 
livery in Execution; tis fo2 this Reaſon, that a gcatute· Merchant | 
is ſaid to include a Liberate, and that the * Sheriff bekoze the * Hutt, 53- 
"Yo 3 
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Where a 
Sheriff ma 
be a Treſ- 
paſſer, but 
the Execu- 
tion is good. 


be a Treſpaſſer, yet the Execution ſhall ſtand good, 


2 Lev. 26. 


Liberate upon the Extent, may take his Fees, but not where the 
Extent is upon a Recogniſancſtce. Nee 


Anonymus. 


(10.) VV vere Judgment is given againſt one, who is in 

Uiew of the Court, oz in Weſtinſter Hall, it may be 
executed immediately, and the Party taken oz ſent fo2 into Court 
and committed; and it was ſaid, that if a Sheriff execute Pꝛo⸗ 
ceſs in another County, tis erronious and votd ; fo if he execute 
it in a County Palatine; but if he execute it within a Franchiſe 
in a County, 02 in the Iſle of Ely, tis good, fo being but a 
Liberty, tis ſtill Part of the County; and tho the Sheriff map 


* 
4 A 


. 4 k A 
8 
1 — * 


— — 
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(. % Ovenant with the Feoffee, his Heirs and Aſſignes, that 
they ſhould quietly enjoy; the Feoffee was evicted and 


died. Adjudged, that his Executor may bing an Action ok Co- 


2 Lev. 145. 


I Vent. 187. 


venant, fo2 the Evit#ion being made to the Teſtator, he could 

not have an Heir oz an Aſſignee to this Land; but his Erecuto2 

ENG his Perſon, who was damnified by the B2each of this 
ovenant. . TY, 


(.) Debt agafnſt Husband and Wife, in which the Plaintiff 
declared upon a Devaſtavit againſt both of them; and upon a 
Demurrer to this Declaration, it was held ill, becauſe a Feme 
Covert cannot commit Taſte ; tho if ſhe ſurvives her Þusband, 
the ſhall be chargeable fo2 Caſte done by him. 


- (3.) An Executoz may bing Treſpaſs, Quare blada creſcentia 
in vita Teſtatoris meſluit & aſportavit; fo Cozn ſtatiding is a 
Chattel, andthe Mowing and Carrying it away, was one entire 
Act; but if the Cutting was at one Time, and the Carrying 


_ away at another Time, then they are diſtinct Acts, and he mult 


ſue koꝛ the Carrying away only. | 
1:2 (4.) But 


EXECUTOR 161 


— 


() But an Executoz cannot bzing Treſpaſs Qnare herbam 
creſcentem in vita Teſtatoris meſſuit & aſportavit, becatiſe Graſs 
growing is Part of the Freehold, and not a Chattel, 


(50 An Executoz having Aſſets, may be compelled to redeem ag fo 
a Mortgage, to the Benefit of the Heir at Law; he ſhall be 
1 compelled to pay a Debt fo2 which the Heir was 


(.) In Debt for Rent againſt an Executoz, tho tis bzought = vent. 184 
in the Detinue, and the Term expired, he cannot plead a Bond of 

the Teſtatoꝛ pet unſatisſied, becauſe the Debt for Rent is of as 

high a Mature as the Debt upon the Bond: The Dekendant 

cannot wage his Law in eſther Action, and a Bond given koz 

the Rent would not ertinguiſh the Action of Debt, which ariſes 

upon the firſt\Contract t. * 


Whitehall verſus Squire. Paſch. 2 Anne. 


(7) * pe Caſe. was, A Man poſſeſſed ok a Hoxſe. put it ta 1 $a. 253 


Paſture to the Dekendant, and died Inteſtate; W. Executor de 


R. deſired the Defendant to bury him, and agreed, that he ſhould Rigi. 


have the Pozſe ko; his Charges, &c. accodingly the Defendant ful Execu- 
buried him, and lald out moze Monep than the Poꝛſe was woꝛth; RS 

after wards W. R. took out Adminiſtration, and now bought 

an Action of Trover fo2 the Hozle : Two Judges were of Opinion, 

that the Action would not lie, becauſe the Plaintiff conſented: 

and agreed, that the Dekendant -ſhould-have the pozſe. But 
Holt Ch. Juſt. held, that the Ackion would lie, becauſe the Deten 

dant was an Executor de ſon tort; tis true, ſuch an Executo? 

is only liable in Reſpet to the Value he bath received, and 

when he hath paid to that Ualue,'he is no farther liable as to Cre- 

ditors ; but as to the Executors, 02 to a lawful Adminiſtrator, he 

is ſtill liable in Reſpect of- the Tort, in meddling with what by 

Law belonged to them, and they map bzing Trover againſt him; 


pet Evidence being given ok what he juſtip paid, he may de 
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bd. > 9,064 2048 I S0303332 18 He (+) 
The King verſus Sir Richard Raines. Mich. 12 
11:60 > Wilk il N n 30) in 1365 bt ee 


Andamus to admit an Executoz to p2ove the Mill of 
— 1 bis Teſtato24 the Chancellor returned, that true it 
Executor to Wag, the Party was Executor, but that he was only Executor | 
proveaWill. in Truſt fo; ſuch Childzen of the deceaſed, and that he wag ve. 
ry Poor, and abſconded from his Creditozs, by Reaſon where⸗ 
of he (the Chancellaz) refuſed to grant Avdmſniftratfon, until the 
Party ſhould give Security to pertomm the Mill, &c. It was 
urged to maintain this Return, that there are thee Sozts of Exe- 
cutors, (vir) there is an Executor legitimus, and that is the Or- 
dinary himſelf; there is an Executor datus, and that is where 
one is appointed by the Ordinary ta adminiſter, '8&e. and he al. 
ways gives Caution, &c. and there is Executor Teſtamentarius, 
and that is where one is appointed by the Mill of the Teſtatoz; 
and that in this laſt Caſe the Owinary may take Security of 
him by Caution, ag well as they de by'Oarb. But by Holt Ch, 
Juſt. where a Man is made Executoz, he cannot be ſued to Ac- 
compt but only in Reſpeck of Creditozs and Legatees, fo2 the 
Reſidue is his own by the Common Law; and ſo it is of an ad 
 miniſtratoz, becauſe: by the Statute 31 Ed. 3. an fominiſtrato2 ig 
put in the fame State and Condition with an Executoz; now, 
an Erecutoz being pzoperly an Dfficer, tis reaſonable he should 
tale a Promiſſory Oath; berauſe this is of Common Right in 
all Cafeg of Officers ; but tis not of Common Right to demand 
collateral Security of them, and the D2dinary cannot put Terms | 
upon him where the Teſtatoz hath put none, neither can he p2o- 
_ him to be na Executoz, when the Teſfato2 hath made 


i Salk, 299. (8) 


Wanke lord verſus Wankford, - 3 
: Salk. 359: G Te Caſt ts repotted'in » Salk. and dis mich the lunge 
N in that Book; dut here tig only ſtated, and the Argument 


makes the gf the: Ch. Juſtice Holt exactly repoꝛted. 


Obligor Exe- 32134039 
tor, tis a | | | | | 

Releaſe of iT. The Obligor married the Daughter of the Obligee, who af- 

the Debt. terwards made the Obligor Executor, who adminiſtred ſome Part 
of the Goods, and before he proved the Will he himſelf made a 

Mill, and his TUite Erecutrir, and died, after whoſe Death 

the pzoved the Mill of her late Husband, the Obligor, and took 

out Adminiſtration to the Obligee cum Teſtamento annex', and 


bought an Action againſt the Heir of the Obligor. The Queſtfon 
was, 


was, whether the Obligee making the Obligor Executor was a Re- 
leaſe of the Ocbt, and he held that it was, 


gy" ads. M r 


Four 2 — * % Jo ee OE aw — * „ 9 FE t GO... ks... 


1 


.* * ++ . 44 5 989 0 . . . ” A - . M2 __ bs » = 0 * 
- . ** #, 
” 
* 0 . 
. * 
TA. . Y * = . * 6 - #* #*® © % 4 K 8 - * im, pe "_— 9 


AS 


(1.) Becauſe the Obligoꝛ is in ſuch Cale to pay and receive, 
and where one and the ſame Perſon is to do both thoſe As, the 
Action is releaſed, but the Debt remains as Aſſets in the Pands 


ok the Dbligoz, and by making him Executo?, that amounts to a 


Payment and Releaſe. | | 
(2.) Tis otherwiſe if he had no Aſſets, becauſe then there fs na Plow. 1s; b. 


Perſon to pay, but only to receive, ſo that tis the having Aſſets 
that amounts to Payment; | 


( 3.) If the Obligor adminiſters to the Obligee, tho there is 5 Rep. 136. 


Aſſets, this is no'Extinguilhment; and yet in that Caſe the ſame . Jon” . 
Perſon is both to pay and receive; the Keaſon is, becauſe an % 
Adminiſtrator comes in by the Act of the Ordinary, but an Ere- 


- cuto2 (as in the pzincipal-Cale) by the At of the Party himſelf ; 
but yet the Chief Juſtice held, that if an Adminiſtrator ſhall, out 


of his own Money, pay a Debt of the Jnteſtate to the Ualue of 

a Bond⸗Debt, which he (the Adminiſtratoz) owed to the Inte⸗ 

ſtate, this would be a Diſcharge of- the Bond. 

(4) UWhere-the Obligee dies and his Executrix matries the ; Leon. 320. 
Dbligoz, this is no Extinguiſhment of the Debt; but if a Feme Moor 236. 
Obligee marry the Dbligo?, this would extinguiſh. the Debt, be- * ns EG 
cauſe it would be a-vain Thing fo2 the Husband-to pay Money to 

the Mike in her own Right, but he might pay it to her as Execu- 

trix, becauſe there might be Adminiſtration de Bonis non, of that 

as well as of other Goods, and it might be kept by it ſelf; and if 
r takes it, tho' it becomes his Goods, pet tis a De- 
„ 3310 517369 20-250 090 1 | 


(.) If the: Obligee makes the Obligor Executor, and he admi- 
niſters fome Part : of the Goods (as in the pzincipal-Caſe) and 
dies bekoze Probate; the Debt is Diſcharged, and this amounts 
to a Releaſe, becauſe by his adminiſtring he hath accepted to be 
Erecutoz, and becomes a compleat Executoz, and cannot after- 
wards refuſe oz waive it; and he may, before Probate, receive, 
pay, releaſe and maintain anp poſſeſſozy Action, as Trover, oz 
Treſpaſs fo2 Goods of his Teſtatoz taken ſince his Death; and he 
map, before Probate, avom fo; Rent due ſince the Death of his 


Teſtatoꝛ, but not bekoze, and the Right of an Executor is not 


like that ok an Adminiſtrator, which is derived from the Oꝛdina⸗ 

ty, but tis entirely by UGertue ok the Mil, and the Probate 

gives him no-Right,. either to his Office oz to an Aion, fo2 he 

may bing an action befoze Probate, but an Adminiſtrato2 cannot 

befoze Letters of. Adminiſtration granted; tis true, he cannot Plov. Com. 

p2oceed in ſuch Action befoze Probate, it being convenient in other % 1 

relpefts, but not to give him a Right. | Ke 

(.) Where an Executoz is made, and he never adminiſters, 

be map refuſe whether he will Gb: 02 not; and thereupon 
| | | 2 an 
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i Salk. 299. (3) Andamus to admit an Erecuto to pꝛobe the Will of 
1 1 bis Teuator; the Chancellor returned, that true it 
Executor to wag, the Party was Executor, but that he was only Executor 
proveaWill. in Truſt fo2 ſuch Childzen of the deceaſed, and that he was ve. 

ry Poor, and abſconded from his Creditozs, by Reaſon where- 

of he (the Chancellaz) refuſed to grant Admfniftratfon, until the 

Party ſhould give Security to pextomm the Mill, &c. Jt was 

urged to maintain this Return, that there are thiee Sozts of Exe- 

cutors, (vir) there is an Executor legitimus, and that is the Or- 

dinary himſelf; there is an Executor datus, and that is where 

one is appointed by the Ordinary ta gominiſter, &. and he al 

ways gives Caution, &c. and there is Executor Teſtamentarius, 

and that is where one is appointed by the Will of the Teſtatoz; 

and that in this laſt Caſe the Owinarp map take Security of 

him by Caution, as well as they da ba Oarb. But by Holt Ch, 

Juſt. where a Man is made Executoz, he cannot be ſued to Ac- 

compt but only in Reſpe# of Creditozs and Legatees, fo2 the 

Reſivue is his own by the Common Law; and ſo it is of an ad- 
miniſtratoz, becauſe: by the Statute 31 Ed. 3. an Adminiſtrato2 is 

put in the fame State and Condition with an Executoz; now, 

an Exetutoz being pzoperly an Officer, tis reaſonable he ſhontty 

tale a Promiſſory Oath; beraufe this is of Common Right in 

all Caſeg of Officers ; but tis not of Common Right to demand 
Lollateral Security of them, and the 'O2dinary cannot put Terms | 
upon him uhtre the Teſtatoz hath put none, neither can he pzo- 
— dim to be no Executoz, when the Teffatoz hath made 
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ws e 0 T regen : Salk and tis much the longeſt 
obligee = 1 mM that Book; duthere tis only ſtated, and the Argument 
makes the gf! the: Ch. Juſtice Holt exactly repoꝛ ted. — 


Obligor Exe- 30 
tor, tis a | 

 Releefv' of The Obligor married the Daughter of the Obligee, who af- 
dhe Deb. terwards made the Obligor Executor, who adminiſtred ſome Part 
of the Goods, and before he proved the Will he bimſelf made a 
ain, and his TUife Erecutrir, and died, after whoſe Death 

the pzoved the Mill of her late Þugband, the Obligor, and took 
out Adminiſtration to the Obligee cum Teſtamento annex', and 


bought an Action againſt the Heir of the Obligor. The Queſtfon 
wms, 


1 Salk. 309. 
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was, whether the Obligee making the Obligor Executor was a Re- 


leaſe of the Debt, and he held that it was. 

(1.) Becauſe the Obligoꝛz is in ſuch Caſe to pay and receive, 
and where one and the ſame Perſon is to do both thoſe Aﬀs, the 
Action is releaſed, but the Debt remains as Aſſets in the Hands 
ok the Dbligoz, and by making him Executoz, that amounts to a 
Payment and Releale,  _ | | 

(2.) "Tis otherwiſe if he had no Aſſets, becauſe then there fs na 
Perſon to pay, but only to receive, ſo that tis the having Aſſes 
that amounts to Payment; | 1 
(.) If the Obligor adminiſters to the Obligee, tho there is 
Aſſets, this is no Extinguiſchment, and yet in that Caſe the ſame 
Perſon is both to pay and receive; the Keaſon is, becauſe an 
Adminiſtrator comes in by the Act of the Ordinary, but an Ere- 
cutoz (as in the pzincipal Cale) by the At of the Party himſelf ; 

but yet the Chief Juſtice held, that if an Adminiſtrator ſhall, out 

of his own Money, pay a Debt of the Jnteſtate to the Ualue of 
a Bond⸗Debt, which he (the Adminiſtratoz) owed to the Inte⸗ 
ſtate, this would be a Diſcharge ot the Bond. 
(4) Where-the Obligee dies and his Executrix marries the 
Obligoz, this is no Extinguichment of the Debt; but if a Feme 
Obligee marry the Dbligoz, this would extinguiſh the Debt, be⸗ 
cauſe it would be a vain Thing fo2 the Hugsband-to pay Money to 
the Mike in her own Right, but he might pay it to her as Execu⸗ 
trix, becauſe there might be Adminiſtration de Bonis non, of that 
us well as of other Goods; and it might be kept by it (elf; and if 
38 takes it, tho' it becomes his Goods, pet tis a De- 
c 71159 50-16 036903 7 | g 
(.) If the Obligee makes the Obligor Executor, and he admi- 
niſters ſome Part ok the Goods (as in the pꝛincipal Cale) and 
dies befoze Pꝛobate, the Debt is diſcharged, and this amounts 
to a Releaſe, becauſe by his adminiſtring he hath accepted to be 
Erecutoz, and becomes a.compleat Erecutoz, and cannot after- 
wards refuſe oz waive it; and he map, before Probate, receive, 
pay, releaſe and maintain any poſſeſſozp Action, as Trover, oz 


Plowd. 18 5 b. 


8 Rep. 136. 
Sir John 
Needham's 
Caſe, 


1 Leon. 320, 
Moor 236. 
1 Inſt. 264. 


Treſpaſs fo2 Goods of his Teſtatoz taken ſince his Death; and he 


may, before Probate, avow fo2 Rent due ſince the Death of his 
Teſtatoz, but not befoze, and the Right of an Executor is not 


like that of an Adminiſtrator, which is derived from the-O2dina- 


ry, but tis entirely by Gertue of the Mil, and the Probate 
gives him no Vigbt, either to his Office 02 to an Aion, koz he 
may bing an gction befoze Probate, but an Adminiſtrato2 cannot 
befoze Letters of Adminiſtration granted; tis true, he cannot 
pꝛoceed in ſuch Action befoze Probate, it being convenient in other 
relpecks, but not to give him a Right. : | 5 
(.) Where an Executoz is made, and he never adminiſters, 
he map refuſe whether he will * 02 not; and * 

| h | 2 n 


Plow. Com. 
290. 
1 Mod. 213. 
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an immediate Adminiſtration ſhall be granted, (viz.) ie. Bonis 
W. k. inteſtati ; but if once he adminiſters, he cannot afterwards 
refuſe 02 waive the Office, and Adminiſtration cannot be commit: 
ted to another during his Life. 

(7.) So likewiſe if he adminiſters and dies before Probate, att 
immediate Adminiſtration, and not an Adminiſtration de Bonis 
non ſhall be granted, becauſe he died ante onus ſuper ſe ſulcep- 
tum in the Eccleſiaſtical Court; 

(3.) Where an Executoz dies after he hath adminiſtred and be- 
fore Probate, and makes a Mill, and W. R. Erecutoz, ſuch Ex: 
ecuto2 can never be Executoꝛ to the firſt Teſtato2, becauſe he can 
never p2ove his Will, fo2 he fs not named in the Will of the firſt 

 Teſfatoz, and no Perſon can prove his Will but he who is named 
in the Will; but if the firſt Executoz had proved the Will, then 
his Exetutoꝛ would have been Executo? to the firſt Teftatoz, be- 
cauſe the Pꝛobate of the CUill would have been a Continuance of 
the firſt Erecutozlhip. 

(9.) Where ſeveral Executors are made, they may all refuſe, 

| but if one adminiſters, the reſt cannot refuſe, but they muſt all 
be named in Actions b2otight in the Right of the Teſtatoz,' and 
notwithſtanding ſuch Refuſal, any of them may releaſe a Debt; 
and if the refuſing Executoz furvive thoſe who acted, and 2dmi: 
niſtration is committed to another, tis void +: But if ſuch refi- 
ſing Executo2 come into Court and refuſe, in ſuch Caſe Admint- 
ſtration may be committed to another. 

pon the whole Matter, the Executo? in the principal Caſe 
having adminiſtered Part of the Goods, tho that Executozſhip 
was determined by his Death, yet he being once Executoz by his 
adminiſtring, that operated as a Releaſe of the Debt; and after- 
wards he dying before Probate, his Executo? cannot be Executo? 
to the firſt W ſo ag to revive this Bebe? 


— — —— — — 
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Yeoman verſus, Bradſhaw. 


1 Ana Bills of (t0.) A Djudged that a Bill of Exchange hail " ſaid to be 
1 eee Bona notabilia where the Debtoz i is, and not where the 

| Bill is, foz tis no Specialty in Law; fo2 if an Exetutoz pays 
Debts upon ſimple Contract, oz ſuffers Judgment to pals a- 
gainſt him, in ſuch Actions he may-plead ſuch Payment o2 Judge 
ment in Bar to an Afton upon a Bill of Exchange; tis like an 
Award in CUriting, which is no Chattel where fuch Award lies; 
fo2 in Pleading, tis never ſaid hic in Curia prolat, which ves 


that 'tis no * 


Fees 


Fees, Feuds, and Feoffments. 


(i.) F Feuds were oziginally at lll, and then they Rel. Spel. 9. 
were called Munera, afterwards they were fo2 Life, 

and then they were called Beneficia; and fo2 that Reaſon the Lt. 

vings of Clergymen are ſo called at this Day, and afterwards 


they were made hereditary, and then they were called Feoda, any 
in our Law Fee-ſimple. - 


(2.) When Hugh Caput uſurped the Kingdom of France, about 
the Pear 947, to o fortify and ſuppoxt himſelf in ſuch Uſurpation, 
he granted to the Nobility, 8c. that whereas till then they en- 
joyed their Honours fo2 Life, oꝛ at Mill only, they Chould from 
thencefozth hold them to them and their Heirs, which was imita⸗ 
ted by William, called the Conqueror, upon his Acceſſion to the 
Crown of England, fo? till his Reign Fees or Feuds were not he- 
reditary, but fo2 Life only, o2 fo2 ſome determinate Time. 


(3.) A Feoffment was oꝛiginally the Gzant of a Feodal Eſtate 

02 Feud; but now tis the Gzant of an Eftate of Inheritance; 
— till Feuds and Tenures came in, Charters and Conveyances 
in Fee-ſimple were made by thele Toros Dedi & coneeſfi, with- 
out the Tos Feoffavi. 


(a.) And until the Statute dns 6 pes rr the . been 
ments were always tenendum of the Feoffo2 per homagium & 
ſervitium, but akter that Statute they were made tenendum de 


capitalibus Dominis feodi, &C. 
But now the May of Pleading a Feaffment is thus, (viz.) 
That W. R. was (ſeiſed in Fee of the Place where, and be- 
ing ſo ſeifed feoffavit quendam W. W. inter alia per nomina om- 
nium, &c. habend & tenend dict tenementa, &c. . W. W. 
& heredibus ſuis in perpetacns 0 ſolum Opus & ufun, Sec ; 


Parſons verſus Petit. 


ee * in Ejectment found, au ter dots tho 1 Mod. 91. 
Jofntenants in Fee, one of them made Livery within the 1 5.90 gh 
Aiem, (viz.) Go enter and take Poſſeſſion, but befoze it was ere- riveryinthe 
cuted ſhe married the Feoffee himſelf; it was argued, that this View, where 


Feoffment was void, becauſe there was no actual Entry purſuant | _ 


fol che De. Book 10 H. 7. 21. b. where it is held, that if Cattle eſcape into 


to o the Livery, and that by the cubſequent — the Feokfee 
was ſeiſed in Right of his Wife, and now cannot by his Entry 
wozk any Pꝛejudice to her Right; but adjudged that he might en: 
ter at any Time, fo2 he had not only an Authozity ſo to do, but 
an Intereſt paſſed by the Livery in Ufew, by which Ack the Wo: 
man did all which was in her Power to do. 


Pool werſus Longyill | 


N Replevin, &c. the Defendant avowed the Taking, &c. 
fo2 Rent arrear z the Plaintiff replied in Bar, that he 
1 the Plaintiff was poſſeſſed of a Cloſe adjoining to the Locus in 
ry Io ung quo, &c. and that the Defendant, and all thoſe, whoſe Eſtate he 
2 Cloſe had Time out of Mind, had made and repaired the Fences, &c. 
— and that the Fences were not repaired, but fo2 Mant thereof his 
Fences, (the-Plaintiff's) Cattle eſcaped out of his Cloſe into the Locus in 
— 6 5 — quo, &c. and that the Defendant. took them befoze the Plaintiff 
ought to re- had any Notice that they were there; and upon-Demurrer to this 
pair, they Replication it was adjudged ill, which Judgment was affirmed 
—_— upon a TUrit of Erro2 in B. R. the Court relying upon the Pear- 


2 Saund. 289. 
Where the (r * 
Plaintiff's 


pages, 1 another Man's Land, and the Lord diſtrain, tis not material 

lerant and whether they were levant and couchant, fo2 the Diſtreſs is good; 

couchant. hut the Repozter tells us, that there is a Difference, where a 

Low diſtrains within his Lowſhip, and where a Leſſo2 diſtrains 

fo2 Rent arrear, fo2 as to the Lozd, 'tis not material whether 

the Fences are in Repair; but as to the Leſſoz, if he is bound to 

repair the Fences, he muſt take Care his Tenant ſhall do it: Et 

* Mod. Caſes per? Holt Ch. Juſt. 'Tis fit this Coe n be better FREY, 
* fox it will be * te maintain it. IJ 1 © | 
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The King verſus the Inhabitants of Penrith. Paſch. 1. 
Will III. B. R. 


Nquiſition to the Sheriff to enquire, what Malefactozs thꝛew Toquiſtion 
down the Hedges and Fences of Lancelot Simpſon, &c. and Eng 

upon a Return thereof a * Diſtringas was awarded; it was ob- in the Night- 
jeted, that there was not fifteen Days between the Teſte and FS 
Return of the Ouginal, and this was held to be a Fault per Cu- 280,439, 385. 
riam: Jt was alſo objected, that a Diſtringas ought not be award: Jones 307- 
ed upon the Return of the Inquiſition, but a Scire facias to ſhrew 4. 107. 
Cauſe, &c; but adjudged, that a Scire facias was not hetMMary ; 
then it was 9bjeited; that it doth not appear, that Sympſoh was 
Low of the Panoz, oz had a Right to thele Fences « but it 
was held, that need not be chewed, foz if he bad ho Right, that 
ought to be objeted on the.other Side. And laſtly, it was ob 
jetted, that. the Vill ought ta have a Lear and a Day to indite 
the Malefato2s, and it appears, that this Inquiſition was taken 
within the Pear after the Offence committed: Adjudged, that a 
Pear anda Day is not neceſſary to be allowed, but a convenient 
Cime, and of that the Court may pꝛoperly judge. 


Diſtringas upon the Statute Weſtm. a, agsinſt the Inhabitants » Lev: z06. 
of the next Uills, koz thzowing down Jncloſures. Two ok the ;,; | 
Jnhabitants of each Uill appear, and plead, that the Incioſures Yodos 
were thzown down in the Day-Time, and not in the Night. Et Normatera 
per Curiam, Whether they were thzown- down in the Day oz thrown down 
Night tis not material, fo2 if the Difenders were not known tis by Night 
within the Statute, which gives the Nemery where the Offers 7 /. 
ders are not known, and where they are known, the Party hath 
Remedy by an Action of Treſpals, -—_— 1 
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Anonymous. Hill, 12 Will III. E R. 


Cri.) VER Holt Ch. Juft. at Common Law Fines were levied 
upon any Oziginal TWUrit'; as upon a Writ of Entry, 
Writ of Right, \&c. as well as upon a Writ of Covenant, and 


they might be levied fo2 any Thing fo2 which a Præcipe q ood reds. 


dat 02 permittat lies; and they are leviable in Counties Palatine 
dp ana. over 8. cap. 19. e Ed. 6. cap. 28; 558070 


Clements verſus Langham... dach 2 Anne. . 


Where the 02.) "Rro2 of a Fine levied in the mals of ge Pleas ; 
CN afer 3 ?, the Erroz alligned was, that the Togiiſoz died after the 


the Caption, Caption, and-befoze the Return of the TUrit of Covenant, and 


and be fo2 this Reaſon it was reverſed. Sed, dec. | 


the Return ' T 
ST 0 3: J The pusband pꝛevailed with bis taite, vein a about twenty 
* 9 Pears of Age, to levp a Fine ok her Inheritance; the like died. 
v4.0 dicd be. Et per Curiam, if the had been living and under Age, the might 
fore ſhe was Upon d Motion be bought into Court by an Habeas Corpus, and 
of * ik by Jnſpefton the be found to be under Age, the Court will ſet 
3 Lev. 36. Aſide the Fine, and puniſh the Commiſſioners, who took the Cap- 
tion; but at Common Law, there were no ſuch Abuſes, becauſe 

all Fines were levied in Court; but now ſince the Statute x5 Ed. 

- — gibes the Dedimus, Fines have often been levied by * 

aͤnts. 


1 Vent. 143, (4) q Fine of all his Lands in the k Pariſh of Blandford, ſhall 
170, paſs all his Lands in that Pariſh, tho' in ſeveral ay but not 
| out of the Vills, tho' in the Parifh, &c. | 


:Ch. Rep, . (z.) A Fine and Nonclaim bars all Truſts and Equities, 
278. where the Equity charges the Land, but where it charges the 
Perſon in Reſpect of the Land, it will not bar; alſo an Equity 
o· Truſt, created by a Fine, ſhall never be veſtroped 02 barred by 


the ſame Fine. 
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C1.) I Ndiftment fo? a Fozcible Entry quached, fo2 not letting [2difmert, 
j | quaſhed for 
2 OR” 5 K | not ſetting 
[ fate he had in the Tenement; koz if he had only a Term foz forth, chat 
J 8 he 8 ſeiſed 
Poſſe 7 or diſſeiſed. 


Wow Seiſin is a Term ok art in this Cale, it being üpon the 
Statute of H but the Cale in Popham was upon the Statute rey 205. 


ac. cap. 
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(2.) XT Coninion Law, whete the Party had a” Right 
I he might enter with Fo2ce; but by the Statute 15 R. 2. 
he is reſtrained from entring with Force, tho' he hath a Right to 
enter; neither can he enter peaceably, and hold out manu forti per 
9 H. 6 cap. 5..no2 enter manu forti and hold out manu forti. 
Mou in theſe Caſes, a Man may either pꝛoceed Civilly oz Cri⸗ 
minally; his civil Remedy is by TUrit of Fozcible Entry, where- 
in he ſhall recover treble Damages and Coſts; and this is upon 
the Statute of H. 6. and to this CUrit the Defendant may-plead 
Not guilty, oz he may plead any Special Matter, 'and/traverſe 
the Fozce ; and the Plaintiff in his Replication maſt anſwet- the 
Special Batter; and not the Traverle; koz there hall be no En⸗ 
quiry of the Fo2ce, if the Special Matter is found fo2 the De⸗ 
kendant, and if tis found againſt him, then he is convited of the 
Fozce of Courſe, 2 8 
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(3.) But the Plaintiff can never recover in this Action, unleſs 
he maintain his CUrit (viz.) that the Defendant expulit & diſſei- 
ſivitt eum; therefo2e he muſt have ſome Eſtate of Freehold. at 
leaſt, and ſuch an Eſtate upon which the Defendant could not law- 
fully enter, otherwiſe it can be no Deſſeiſin. 
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(4.) But it W. R. is ſciſed; and I. R. having good Right to 
enter, dgth accozdingly enter manu forti, he. might be indicked 
notwithanding his Right, aud Reſtitution ſpall be awarded. 


The King verſus Bengough. Trin. 11 Will. III. 


Upon an In- (30, J Nquiſition foz a Fezcible Entry upon the Poſſeſſion of Lan- 
den upon te. I ton, Was taken upon View by one Juſtice of Peace, and 
View by one Reſtitution awarded; and now the Attomey-General moved fo2 Re⸗ 
2 Pow reſtitution upon an Affidavit made, that when the Foxce wasfound, 
« Trärerſe the Dekendant tendzed a Traverſe of Rot guilty ta the Anquiſi- 
of the Four. tion, which the Juſtice. of Peace refiiſed/to- accept; and per Cu- 
riam (txtept Gould Juſtice) the. Juſtice ot Peace ſhould habe, ac- 

cepted the Traverſe, fo2 the Fact was traverlable,. and that the 

Lam uns taken to be (6 in this Court during all the Time the 

* Dyer 122, Ch. Juſtice Keeling, fat here: 'Tis true, in“ Styles tis laid, 
359, 360. that upon an Jndiſtment at Seffions the Junices map accept a 
12 Traverſe, but that a Juſtice of Peace, upon an Inquilition of 
a Force taken upon his Utew, cannot accept a Traverſe, becaute 

tis a Sozt of Judgment upon his Uiew ; but the Law is taken to 


: Vent. 108. (6) The. Indictment was, that W. R. being ſeiſed and poſſeſed. 
_ Defendant entred ; this was - adjubged ll fo2 the Jncer- 
tainty. 37,0109 int 51 20 CT 


” 
* 
* 


1 Vent. 306. ( 7.):S0.'tis where the Jndi#ment was, that W. W. entted und 
diſſeiſed him; fo2 tho a Diſſeiſin may imply a Frochold, pet it 
ought to be expꝛeſſed. 10 7 | _— ane 


Roll. Rep. (E.) Indictment, &c. recibing the Statute 8 H. 6. ta be (viz) 
406. I any One be eppelied vel diſſei 0 this was adjudged Alz ko the 
Statute is ſi aliquis expulſus & diſſeiſitus in the Copulative ud 

— 8 Disjunctive, ĩo the Perſon mult be both expelled and 
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Te Queen verſus Goddard & al. Trin. 2 Auna. 


(1. I is a ſhozt Note of this Caſe in 1 Salk. but then S 
Caſe was as followeth: fl. It was an Jndictment or Forces, 
fo fozging an Aſſignment ok a Leaſe, the Jndictment was, (viz.) nor good. 
Juratores, &c. ſuper ſacramentum ſuum preſentant quod cum Te- 
ſtatum exiſtit per quandam lndenturam quod W. R. dimiſiſſet & 
conceſſiſſet & per eandem indenturam dimiſit & conceſſit, &c. 
The Defendant ſalſo fabricayit quandem aſſignationem five ſcrip- 
tum, vel indorſamentum in ſcriptis, tenor cujus quidem aſſignatio- 
nis ſequitor, and then it ſets fo2th the Aſſignment, in bxc verba; 
and at the Bottom there was the Mark of the Affignor, fo: he 
could not wzite His Name ; but no Mark appeared upon the Po- 
ſea : Et per Curiam, the *-Quod cum is well enough, fo2 tis but * Poſftea In- 
an Inducement to the Fact ; and when the Andictment comes ta 4#=e»: 6. 
charge the Fozgery, it charges it in a particular Manner; 'tis 
true, tis otherwiſe in an Aﬀton ok Treſpaſs, foz there Quod cum 
is only Recital and no poſitive Charge: Et per Holt and Powis, 
the Mods per eandem Indentutam conceſſit were n poſitive d. 
verment of a Leaſe, and had no Relation to the Teſtatum exiſtir, 
but Powell and Gould contra: And per totam Curiam, the (ant 
of the Mark of the Dekendant upon the Poſtea was a fatal Dekeck, 
fo? by the Statute of Frauds, &c. a Leaſe is not aſſignable 
without a Writing ſigned; by the Patty: But per Holt "Ch. Juſt, 
If: the Jndictment had been fo? forging a Deed of Aſſignment, 
and the Fact had been ſet forth without any Park 02 Signing, that 
might have been good, becauſe Signing ts not neceſſary to a Deed, 
foz-in fozmer Times they were only ſealed and not ſigned; but 
na, ſince the Statute ot Frands, bcc. an algnment by TUet* 
ting, ik tis no Deed, pet it muſt be ſigned, and this being no 
more, it ought to have been ſigned, otherwiſe tis no Aſſignment 2: 
And now the Court being inkoꝛmed, that there was a new Jndi@- 
ment found againſt the Defendant, they would not give Judgment 
upon theſe Exceptions, but ruled the Defendant ſhould plead ta 
the Signing: And per Holt Ch. Juſt. the Defendant cannot plead 
over in any Caſe but in Treaſon 2 Felony, and being found 
2 


guilty, 
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guilty, he could not vicad the other Indictment dig in Abate- 
ment, but muſt plead auterfoits convict. 


The Queen verſus Brown. L 


Mod. Caſes (2.) J Nditment fo2 fozging a Cocquet pro quing; Sarcinis lini, 

a Anglice, five Packs of Linen Cloth; and being found 

— guilty, it was moved in Arreſt ok Judgment, that the Indick⸗ 

not quae ment was ill, becauſe it was incertain how much Cloth there 

was in thoſe Packs; but adjudged, that tis ſufficient to deſcribe 

g ee the Thing in which tig contained: As fo2 Inſtance, Duas Sarci- 
nas Canapis, Anglice, two Bundles of bemp. 


The King verſus. Marſh. SR 


22 G ) O³² Marſh was found guilty of Mardas upon the Co29- 
. ner's Inqueſt, and afterwards the Cozoner inſerted. 
ed. the Names ok two other Perſons as found guilty by the ſame 
Inqueſt, who, together with the laid Marſh were indicted upon 

the laid Inqueſt, which being tried at Bar, they were all acquit- 

ted; afterwards two of the Jury of the Cozoner's Inqueſt made 

Dath, that they found the Indictment only againſt Marſh, and 

that the Cozoner took the Indictment, it being in Engliſh, and 

told them he muſt engroſs it in Latin, which was done, and then 

he inlerted the Names ok the other two Perſons, whereupon an 
Inkozmation was bꝛought againſt him koꝛ a Foꝛgery, which was 

tried at Bar, and he was found guilty, but having compounded 

bn the Pyoſecutor, wr er only nb . D 353 v8 


Whats Ca aſe... 


AT 0 Neozimation ageing the Defendant fox oba, and \ fox 
not bea Wi- 1 Publiſhing a fozged Deed, knowing it to be kozged: ads 
neſs to an judged, upon a Conkerence with the Judges ok B. R,. to whom 
information ane of the Barons ok the Excheguer was lent, that na Perſon 
gery. who is 02 map be a Looler by the Deed, oꝛ who may receive any 
Benelit oz vantage by the Gervic being Ale rtl the . 
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Cholmly werſi Nb bach. 9 will m. B R. 


[)<>ZE againſt the Defendant in Cuſtodia Mareſcalli, upon 5 Mod. 335- 
a Bond ſealed and delivered at Cheſter : The: Defendant 
pleaded, that he was an inhabitant in Cheſter, and at the Time 
of the Action bzought lived in Cheſter, &c. The Plaintiff taking 
this to be a Fozeign Plea, and therefoze ought to be (ſwo2n, which 
not being done, he entered Judgment: But it was ſet aſide, fo? 
per Curiam, à lea. to the Jurisdicion is no Foreign Plea, noz a 
Plea of Privilege, noz of Antient Demeſne, which Pleas are ne- 
ver \wozn: A Foreign Plea is where the Defendant by his Plea 
would remove the Caule of Action out of the County where the 
Plaintiff had laid it; but tis no 'Fozeign Plea where the Defen- 
dant agrees the ow and Ne as the Canes 17 * _ | 


Sparks verſus Wood. 


1 au ation of Debt in. London, the Defenvant mobed fox a Mod. Caſes 
Pyohibition, ſuggeſling, that he tendered a Plea in the infe--j4* 
rio: Court, that the Caule ot Action did not ariſe within the Ju. 6 Court Oath 
risdiffion of that Court, and offered to make Dath ol it, and now mae to be 
would have made Affidavit of the Truth of the Fact, and of dis 
Plea in B. R. Sed per Curiam, Math ought to be made of the 

Truth of the Plea in that very Court whoſe Jurisdiction is de- 
niedz and it appearing that he tendered ſuch Oath" atter the 
Court was up; this P2ohibition was denied, fo 1 ought to be 
done ſedente Curia and in . mms 347 
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Vent. 257. 


FRAUD and COVIN. 


Ct) Rye Statute 13 Eliz. cap. 3. all fraudulent Conveyan- 
ces as to Creditozs are made void, and by the Sta. 
tute 27 Eliz. cap. 4 they are made void as to Purchaſers. 


(2.) Now upon the firſt of theſe Statutes, if a Ban gives 
his Goods to his Son, pet they are till liable as to H's Tredt- 
t929z but if he gives them to one of his Creditozs Bona fide, 
without any Truft 02 Covin, they hail not de liable to other Cre- 
dito2s. | | | | x | "oy P 
- (3.) So if a Man is indicted and give away his Goods to pze- 
vent a Foꝛfeiture, the Ring ſhall have them upon an Attatnder oz 


Conviction; otherwiſe if he ſell them to one fo2 a valuable Conſt- 
deration, who had no Notice of the lodid ment. 


(4) If Tenant fox Life commit a Foxfeiture, to that by the 
Entry of him in the Reverſion his Creditozs may be vefeated, 
this is a fraudulent Conveyance as to them. 


(s.) Upon the Statute 27 Elie. if a Man levy a Fine to the 
Ude of himſelf fo; Life, Remainder to his Son in Tall, and af- 


ter wards ſells the Fee-ſimple ta W. R. he; as a Purchaſer; Wall 
avoid this-Convepance, becauſe it was volun 


tary, and therefor 


krandulent ; £0 it bad been i he had ſettled the Remainder'on Wig 


2 Lev. 148. 


Wife, unleſs there had been a Conſideration 02 prerovenie' 


Hur ⸗ 


* 4 ” 7 E * 
in 


riage. 


* ö BY F 
(6.) The Father made a Leaſe tog twenty one Pears, in Crus 
koꝛ big Daughter till Marriage; and it he married with bis Con 
ſent, then to her during the Term, this till arriage is fraud 
lent as to a Purchaſer; but after Marriage tis goed, becaiſe 
Marriage is an Advancement to the Daughter, and the husband 
was dzawn in by this Conveyance to marry her. ww 5M 


(7.) The pusband was a Tradeſman, and his ite was an 
inheritrix, and he p2omiſed her, that if ſhe would join with him 
a Sale of per Land, and let him have the Money to pay his 
ebts, that he would leave her 400 1. about ſir Months after the 


Lands were ſold, he gave Bond to W. R. to leave his Alike 


- |. adjudged, this is not traudulent, but good againſt Credi⸗ 
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Smith verſus Ary. Hill. 2 Anne. 
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(i.) Ndebitatus Aſſumpſit, in which the Plaintiff declared, that Mod. Ca, 
— n he 28 — the 8 to play 18. 

and to e efefliant pzamiſed fo playz and to 55s 
pay the Plainttff wh | he the Defendant) la Cong?! etiam, rl ay 
that he (the Plaintiff) had. won ſo much Money ad ludum pra- mutual Pro- 
dick, the Defendant in Conſideratione inde pzomiſey to pay it : 
The Court agreed, that. here. wers mutun agmiſes lajd in the 
firſt Count, but that an Indebitatus woyld. nat ſie upon thoſe r 
Pꝛomiſes ; tis true, it was inſiſted fo2 the Plaintiff, that the . 
mutual Promiles in the firſt Count ma; be undevſioed, as if te. 204: 13. 
peated in theFecond, becqule. the Ploy was unen the ſame agree. nit. „ 
ment, and the Money was; alledgeats be won ad lydum pradict. 19 
But per Curiam, the ſecond Count is not the better fo2 the-firſ, „or 776. 
fo2 they are ſeparate and diſtint from one another, ſo that the _ 


Agreement laid in the ane lA 79 7 0 the other; and ik ſo, 
then there is nathing to fe this. Anon ha the wiitual Pu. 
Wiſeg,, aud. Debt will nat 9 5 A Piomite, and conſequently 
an Indebicatus will uy thee nl be Kander alan Na 
Quid pro quo to ſuppott it inne nen 336 99307 neee 
| Nine Ne 
— eee ts» 1 whe 


8 eck: 


6 5 025 Pl covenanted, "that bis Þozſe ould run kot Peats 1 Vent. 253. 
| with tde ouſe of W. ö. 2 30.44 each, Þeat,c which 2.005 92 
in all ments te aol. Apjupgen, that tho" he win berg Past, wayers are 
he can recover no Part of the Boney, ou 15 they were diſtinct diftin8, the 
"TEN OTA , was . "8975 30% dr  intire.. 
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Ndebitatus Achmed koz 20 l. won at Cards, there was Jidg: Indebitatus 
ment by Default, and a Mrit of Enquiry executed, 8&c. and 2 2 


upon a Crit of Erro2 in the Exchequer Chamber ; the eren — 5 at Play, 
gney -* 
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ſigned was, that a General Indebitatus aſſump ſie would. not lie 
fo2 Money won at Play, and the greater Number of the Judges 
fnctined, that it would; But per Holt Ch. Juſt. and Pollexfen, 
Ch. Juſtice of C. B. that it would not, becauſe there mit be ſome 
meritoztois-Act, as a Conftderation to maintain luch Action; it 

will lie againſt him who holds the Mager, becauſe the Law implies 


a Pꝛomile, to deliver the Money to the Winner. | 
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Ce.) be who 1s a Neun Seed ih bea ache ue 4k, 
62 jure naturill? the firſt us Guardian in Chivalry, who is ſo rither 
in Fact oz in Bight, the other de jure en ag Father 02 
Mother. uy 13133! 304 JON Q 4+. N. 11099 92 þ7 4 


* 5 28122 [i 1303011! 4 10 111072 L 17110 GI 640 129 I) 'F*. \ 0. * 


(+: * Naber Gatte ts enn Law; 107 the Bo⸗ 
ws the Pupil was to'remifn wir him who was appointed by 

'Eeffato2; tfll- the Age of 14. bit us ko his Goods it might 
| be lonßzet, oz as long as the Teſfato! appointed; and as to this 
„32 H. 8. Matter there are ſeveral 3 Statutes, which pot may let in the 
* Margin. 


T7 (4.) Guardianus a> by the Father fi his Life-time, 02 by 
the Lord Chancellor af after ; the Death of of the Father. 
Gn $0113 14333 U1TED +571 2 103-1331! 01 5.4% £ \ (6) 
ng) -And1aftly; there is 1 Guardian by Cuſtom, as of Orphans 
| he Gut of Fongen 4 and order. Cities NE COTE Fu 
e 64 $ ne It 4 TOI 75 . | 
(6.) By the Civil Law, 10 Wa" pi SHA arrogatur potius 
juſtitia quam aliena authoritate firmatur, therefoze the Guardian 
is to educate his Pupil pro facultate patrimonii & dignitate nata- 
lium ; and this CUozd Education comprehends Food, Raiment, 
A Phil * and eh f 
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k (7.) pe Qhall anſwer foz what is loft by his Fraud, Fault, Neg- 
ligence 02 Omiſhon, but not foz any caſual Events, as where a 
a Thing had been well but fo ſuch an Accident. | 


. (8.) He ought to fell all Moveables in a reaſonable Time, and 
turn them into Land oz Money, eſpecially if they were bona pe- 
ritura, f02 thoſe yield no Pofit; yet in ſome Caſes this Rule may 
fail, as where the Pupil is near being of Age, and may want 
ſuch Goods. OE IO eee h | 


(9.) He ſhall pay Intereſt for Money in his Hands, which he 
might have put ont at Intereſt, fo in ſuch Caſe he ſhall be pꝛe⸗ 
ſumed to make ule of it himſelf, = | 


\ (10.) Jf 600 I. is due and in Arrear from the Inkant's Eſtate, 
and the Suardian compounds it fo2 1001. the Infant ſhall 
have the Benefit of luch Compolitton, and not the Guardian. 


_ (r1.) Now as to Guardianus datus, this Caſe happened; The Where a Fa. 
Father devited the Tuition of his Son, being ſeven Years of Age, tber deviſes 
to his Mother in Law, and died; afterwards the 'CUtvow mar- Gre 
ried her Servant, and being JPooz, the Uncle gets the Poſſeſſion the Chance- 
of the Inkant, and ſends him beyond Sea, but the Lord Chan- *7 — _m 
cellor oꝛdered him to ſend fo2 and reſtoze the Jnfant ; fo2 where > K. Rep. 
there is a Guardianſhip by the Common Law, this Court can 237: 

oꝛder and intermeddle, but where by Statute, as in this Caſe,'the 

Court cannot remove either the Child oz Guardian ; but we can 

and will make him give Security not to marry the Inkant with- 
out the Court is firſt acquainted with it. T1 


(12.) And as to a Guardian by Cuſtom, as in Copyhold Mas: Hurt. 16. 
nos; if the Copyholder has a Son within Age, and die, the Hob. 2:5. 
Guardianſhip doth de jure belong to the nert of Kin, to ine 
whom the Lands cannot deſcend ; but by Cuſtom it map belong 
to the Lord of the Manor, either to be Guardian himſelf, oz to 
appoint one, I | . e 


(z.) The Father in a Copyhold'WBanoz, and being a 'Copy- 3 Le»: 39; 
holder himſelf, cannot by Uertue of the Statute *.22 Car. 2. ap- * Cap, 44. _ 
point a Guardian fo2 his Son, foz there map be a Cuſtom tothe 
contrary, and to alter that Cuſtom map be p2ejudicial- to the 

Low of the Banox. - „ e 000356 0719 30906. ee 3 


(440 There an Infant has only a Perſonal Eſtate, the Eccle- = Ler. «6: 
ſiaſtical Court may appoint a Curatoz 02 Guardian as to that, 
and map take Security ot _ Curatoꝛ by Bond, fo2 = CGR | 
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0 tammante of his Truſt ; but it hath been a Queſtion, whether | 
ſuch Bond Gould be taken in the Name . of the Owinarp and 
 Commiſſary, oꝛ in the Name of the Dzdinary only, 


Bridget Hide's Caſe. 


: Lev. 128 (x5,) Nkidget Hide, being the Daughter and Heir of Sir Tho- 
ing inthe I) mas Hide, and about thirteen Pears old, and her Yo-: 
cuſtody of ther having married Sir Robert Viner, and ſhe being dead, the 
8. Court was moved fo2 a Habeas Corpus to be directed to Sir Ro- 
Court or. bert Viner, in whoſe Cuſtody ſhe was left, and who had no Right 
dered bim to tg her, ſg that her Aunt was Guardian at Law z and ſhe being 
Recogni> bought into Court, it was ſuggeſted, that he intended to marry. 
ſance not to het to a great Perſon, but of (mall Foztune, tho ſhe was al- 
ſutfer ber © ready married to one Yz. Emmerton, by the Conſent of her Po- 
mary = ther. whilſt living, which Marriage being queſtioned, and the 
young Child being asked by the Court, whether ſhe wag willing ta 
ſtay with her Father-in-Law ? ſhe anſwered, that ſhe was; where: 
upon he was ozvered to enter into a Recognilauce of 40000 l. 
nat to let her marry whilft che was in his Cuſtody, and to permit 
- - ber Aunt to viſit her, 2 
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Killow wverfis Rowden. Hill. 2 Will. III. B. R. 


— 3368.25 (1) Nen againlt the Defendant as pet fu his Father, 
Debtbrough L Without chewing haw be was Heir; upon Menus per 
_ again} an Deſcent pleaded, the Jury' find, that John Rowden, the Father, 
ſhewing how being ſeiſed in Fee entered into this Bond, fox which the Salt 
Heir, good. wag now bzought, and afterwards he ſettled his Lands to the 
Uſe of himſelf fo; Life, Kemainder to his eldeſt Son in Tail, Re- 
mainder to his on Right Heirs, and died; after whoſe Death 
the tie Son entred and died, leaving Ide a Son, who. alſo - 
died without: Jſſue,. ſa. that the Reverſion (after. a 7 
OO | —_ 
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being ſpent) came to the ſecond Son ok the Obligoz, who was 
now Defendatit; and the Queſtion was, whether he had the E⸗ 
ſtate by immediate Deſcent from him, oꝛ from his Mephew, who 
was the only Son ok his elder Brother: Et per Curiam, neither 
the elder Brother oz his Son, were ever ſeiſed-of the Reverſion, 
ko they were ſeifed of an Eſtate-tail, and not of the Reverſiort 
expectant upon the Determination of that Eſtate, and ik a Forme- 
don had been bought againſt the Defendant he ſhould not in ma: 
king his Title have mentioned either his elder Bother oz Me⸗ : Inf. 14. b. 
phew ; and yet they were leiſed of the Reverſion to ſome Purpo⸗ 4 Ry b. 
ſes, (viz.) to give, to forfeit, to be in Ward, and to join the Dy 
Miſe upon the meer Right. 85 3 


— — 


-- (2) In Debt againſt the Heir upon the Bond ok his anteftoz, 3 Lev. 189. 


he cannot plead that W. R. is Executoz, and hath 'Aﬀets ſuf. Nerd. 35 


cient to pay the Debt, becauſe the Plaintiff ought to have the Rar hall be 
Benefit of his Security, aud by Conſequence: his Elec ion to reliered a- 
charge either peilt o2:Executo2z- but in fuch Caſe the Peir by a Sense ine. 
Blll in Equity, againſt the Executoꝛ ſhall be relieveg. =; ; of Aſ- 
(.) Adjudged, that the Heir is never bound without an expreſs Jones 88. 
Lien and Aſſets, and even then no longer than he hath Aſſets, fog ei hound 
be ts not bound to keep them till he is charged; but ik he hath than he hath 
Aſſets he ought to plead. truly and to - confeſs them, otherwile a 4fers. 
Judgment general ſhall be given againſt him de terris propriis; fo2 

"tis now his Debt. Gr} On nd 5 Gus e 


Redſhaw verſus Heſther. 


(4.9 E BT againſt the Defendant ag Heir upon a Bond of 5 Mod. 122. 


his Anceſto?; upon Riens per Deſcent pleaded, the Debt 55426 


Plaintiff replied, that he had Lands by Deſcent ante exhibitio- — 


nem Billæ, unde de debito prædict ſatisfeciſſe potuit, & petit judi- 

cium Curiæ; and upon a Demurrer to this Replication it was 
objecked, that the Plaintiff ought to have concluded to the Coun- 

try; beſides, the Replication is ill at Common Law, becauſe 

tis, that the Defendant had Lands. by Deſcent ante exbibitio- 

nem Billæ, which may be true, and pet he might have none at the | 
Time of the Bill exhibited ; "tis likewiſe ill by the * Statute, fo? wit 4 
that direts, that where the Heir ſells any Lands which were lia- 3: 
ble to the Debts of his Anceſtor, before any Action brought a- 
gainſt the Heir, he ſhall be anſwerable for the Value of the Lands 

ſo ſold, which Value ſhould be tried by a Jury, who, upon find: 


ing that ſuch Lands deſcended, are ex Officio to inquire of the 


Value; thcrefoze the Replication ſhould be, that the Dekendant 
had Lands by Deſcent, befoze, o2 at the Time of the 02igitial 
A A 2 | | CUrit, 


HE 3 N 

Writ, &c. - without alledging unde de debito ſatisfeciſſe potuit. 
and then concluding unde petit judicium, &e. becauſe tis making 
the Value Part of his Replication, and putting it upon the Tudg- 
ment of the Court, when it ought to have been tried by a Jury: 

Sed per Curiam, the Replication is good, fs2 tho' a Ty map 
find, that what deſcended to the Heir is not ſufficient to tigfp 
the Debt, and ſo may falſify the Ulatue alledged in the Replicg- 


tion, yet the Plaintiff ſhall recover to the Ualue of the Land ſold 
be it what it will. | Ee» 


Osbaſton verſus Stanhope. | fo 


4 I 0.4 (8. De BT againf an Peir upon a Bond of his Anceffozs 
an ns the Defendant pleaded, that he had nothing by De- 
8 ſcent præter the Reverſion expeũ ant after the Determination of a 
2 Leaſe fo2 Pears; the Plaintiff replied, that he (the Dekendant) 
ſcent preter had ſufficient Aﬀets by Deſcent ; and upon a Demurrer it was 

2 objefed, that this general Replication was tl, koz that the 
n laintiff ought to have anſwered the Prater: Sed per Curiam, the 

ræter is immaterial, becauſe the Reverſion which follows is not 

chargeable, fo2 the Anceſto2 had ſettled the Lands upon Truſtees 

to the Ale of himſelf fo2 Life, Remainder to the Heirs Males of 

his Body, Remainder to his own right Heirs, with Power foz 

the Truſtees to make Leaſes, ſo that this was a Leaſe made by 

them, and if the Reverſion ſhould happen befoze the Eftate-t 

ſpent, he had ſtill but a Reverſion after an Eſtate tail. 
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Smartle verſus Penhallow. Hill 1701. B. R. 


(10 1 * a Special Uerdict in Ejedment, the Caſe was, the Moa. cafes 
Cuſfom of a Mane was, that a Copyholdet might ſur. 5: .. 
render koz thꝛer Lives ſucceſſive, and that an Heriot was due on the Cuſtom, thas 
Death of every-Tenant ; a Copyhoider ſurrenverey to W. R. fo2 his « Copybold- 
own Life, and fo: the Lives of A. R and C. D. and the Queſtion e n 
was, whether this was wartauted by the Cullom, and adjudged ; Lic. 
that it was, and that ie was id Juconventence to the Lozd of e, and 
the Manor, fox there tould be no Ocoupanuty; but Powell Juſtice t woe aye 
doubted, becauſe of the Statute of Bankrupts t Sed per Holt on the Death 
Ch. Juſt. the Statute makes no Difference, fo2 if the Copy. * 7 "© 
holder becomes Baukrupt, and his Eſtate is aſſigned by the 
Commiſſioners, the Aſſignee would have it determinable upon the 
Life of the Coppholder Bankrupt, and that the Heriot would be 
then due, but not upon the Death of the Afighee, becauſe it 
was ſo oziginally, and cannot be altered by the At” of the Copy- 


Osborne verſus Sture. 


ne Ne | N 

(20 F iche the Cate was, a Leaſe was made to Doro- le, 
I thy Edpcomb for nmnety⸗nine Bears, if che und Marge 7 
Upton chotild to fong live, under the yearly Bent of 20 8. and al- Heriet-Ser- 
ſs after the Deceale of ede kad Dorothy aud Matgery, her 02 vice, whers 
their bett Beal in the Mame ok an Herior, that the Plalntiff O- e. 
borne matried Dorothy Edgcomb, and in Right of his (Mike was 22 11 
poſſeſſed, aud that ſhe and the kalid Margery Upton were dend, 

and that the Dekendant took the Gelding” koz an pertot after the 

Death of Margery, &c. and upon @ Special Demurrer it was 
objected, that an Herfot ought not to be paid, koz this being an 

Heriot. Service reſerved on a Leaſe, is of the ſame Nature with 

all other Services relerved on Leaſes, and that is to * 


182 H I G H W AT 0. 
whilſt the Leaſe is in Being, but here it was determined by the 
Death of Margery, and there was no Reverſion in the Defen: 
vant at that Time; two Judges were of that Opinion, but two 
moze held, that the Defendant had a reverſionary Intereſt in 
that Inſtant of Time that Margery died, and that the Seiling the 
Gelding (hall relate to that Time, 


H T Gi! FEW A-Y-S- 


What is ag (1.0 Djudged, that where a Way leads toa Market-Town, 
po. 9 '02 communicates with a great Road; tis a Highway; 
private but if t leads to a Church, oꝛ to a Vill, o2 to a particular Houſe, 
Way tis a private Way, and in an Highway, which is called Via Ree 

gia, the King hath only the Paſſage fo2 himſelf. and the People; 
fo2 the Freehold of the Soil is in the Lo2d of the Bano?, oz in 
the Owner of the Land on each Side, and if there are FER 


and other Poolits there, they belong to him. 


Who 2 do 20 Now, as to Reparation of each, a private Way is. ts be 
os repatred of common Right by that Vill 02 Hamlet where it lies; 


vate Ways. but @ publick Highway is to be repaired by. the whole Pariſh, un⸗ 


leſs ſome p2ivate Perſon is bound co DO it either. by Archer en 
Tenure, o2 Eneroachment. ' 4 „f ? 252 


6 


1 e 
* (3. But Leſſee for Years cannot be charged ratiohe tenüre, be⸗ 


not be char cguſe that goes with the Inheritance. 


ged ratione 
tenuræ. 


Cro.Car.z06. (4.) There an Highway lies over an open Field, and the 
Where a @wner of the Field turns the May to another Part of the Field 
Highway ie ko his own Convenience, 02 encloſes the Field koz bis own Be- 
| other Place, Hk fit, and leaves a ſufficient Wap beides, he is bound to, repair 
he who turns AND maintain that Cap.at his own Charge, and he muſt, make 
ie in #ooa > lt paſſable, tho" it was foundzous: before s and if, the. Way 18, not 
Repair. Clufficient, any Paſſenger may bꝛeak down the Encloſure and. 90 
over the Land, and juſtify. it till a ſufficient Way {s made, ay 

in this Caſe the Jury. are only to ingutre it it is the antfe! 
CUay, ik it is incloſed fo2 the ÞPzofit, of the Owner ok the Soil, 
and if it is foundꝛous; and it being pzoved,. that it was inipolſ- 
ble to make the May, becauſe of. the Soll: ber Curiam, Lex 
hs cogit; ad impoflibilia, but in this Cale. the Dee 
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H EB NAV S. 183 
had bound himſelf to make the May good by encloſing the Field. 
and that if he Would take away the Encloſure, the Charge would 
fall upon the Pariſh, Et per Curiam, tho he hath made the May 
as good as dis capable of being made, he ſhall not give that in 


Evidence in Dilcharge ok the Inkozmation | but he ma ive i 
Evidence, in Mitigatton of the Fine. : ? give it in 


(3) Information againff a Common Carrier, fitting fotth;/that dich. «; 
no Waggon otight to carry moze than 2000 Might and that the 8 2 
Defendant uled a Maggon with four TAheels; & cum inuſitato Ates 
numero equorum, in which he tartied 3000 62 40 Tleight at one einst a 
Time, by which he (poiled the Þighway, leading from Oxford to — neo M 
London (viz.) at Lobb-Lane in the Pariſh of Hoſely ; this wag overloating 


adjudged good, tho' it was laid geuerally at Lobb-Lane, without b Waggon. 


ſewing how many Perches in Length, breauſe the Mulance was 
afſevged, fox all the Toy leading from Oxford; co London, any 
Lobb-Lane was mentioned only fo) the Venue; and tho' there 
was no particular Mealure expzeſſed how much of the Maß was 
ſpoiled, it ſhall be intended all Loob-Lane was (ſpoiled ; likewiſe, 
tho” tis ſaid, that he went inuſitato numero Equorenr, without 
ſetting koꝛth what Number, yet the Infomation is good; becatiſe 


+ the exceſſive eight which he carried that made the Nu- 
ce. | | | 


. 


- (6.) The Defendant was inviaey fo ſtopping the King's High- Noy go. 
way in Kenfingron, without letting fozth any" Bounvaties of 4- Teen fl. 3 
buttals in the Map, leading krom luch a Town to uch & Town, Ladin 
yet adjudged good, fo? an Highway ſhall be intended to gothzoagh⸗ 1 
out the Kingdom ; but tis other wile, if the ndiement had been — 
n, . ME Le 


i 13 


* 


(7.) Upon an Jndictment koꝛ Stopping a Highway, the Cotteſr Nr g. 25 
of the Court is, that the Defendant map be admitted to a Fine dant may be 
upon his Siubmilon, and a Certifreate of repairing eithet befoze adinined ro. 
ox after Uerdict; dut if after Uerdif; there mall be d conſtat to the * erg , 
Sheriff, that he may return that the Wap is repaired, koz the « Certificate 
Cerdft being a Reco of Conviction muff be anfwerevby Batter 
LOO A oe þ£ bb Tei 


(9.) Mdiement againita Pariſh, fox not repairing 4 Highway ; err. 255 
upon Not guilty pleaded, they camrot give in Evidence, khan an⸗ jo; cancor 
other is bound to repair, fo2 if that be the Caſe, it muſt be plead- give in Evi- 
ed; but where a pzivate Perſon is indicted fo2 not repairing, he ae pet 


may give in Evidence, that another is to repair, becauſe he is rim is bound 
not bound at Common Right, as the Pariſh is. 


| 8 
pleaded. 
HUE 


* 
* - — — 
ene P — . as * — 
— ct — ——— — — . — — 


— 


K — — — 
— — — 72 — — — 
> — 


to repair, for 


2 —— —— — 


wi = „ 1 1 — o XX _— = = 
* $ T7. — — 
- - * * _ — —— — — — — 


2 ORIEL 
— —— ͤ M2— - => ere — * * — 
—»— — —— y - A 
— 2 - = 


» 
: 
[| 
| 
4 
1 
la 
5 
$ 
N \ 
. 
+4 
'1 
« 4 
= 
- 
17 $ 
4 : 
= 
1 
1 
l : 
. 
1 5 : 
l x 
1 N : 
LO HI 
: i425 
1% f R 
\ &Y , 
Peck 
| 4 
WNT” 
( \ * B 
* N 
31 + I 
FP . 
19 
14 
1 
. 
1,008 
. : 
«7 ; 
* ö 
* 
0 
N : 
1711 
= Sz 
5 
TH : 
1% 
In F 
4 +3 
f i 1 
of > | 
_ L E 
= * \ 
'f 
_ 
? 
l 


[+ 
z 
4% 
1 x 
4 5 
1 
þ 
N 
þ 
5 
_, 


—_— 


H UE and CR V. 


(i.) -DEfoze the Statute of Winton, the King had a certain 

| Farm-02 Rent out of each County in England, foz keep. 

ing Watch and Ward, and by that Statute the Counties were 
diſcharged of this Rent, being enjoined to do it themſelves, 


5 1.5701 | if | 
| Noy. 155- (2.) The Perſon robbed ought to give convenient Notice there. 
where de of, as loon as he can; and being robbed in the Þundzed of A. 
ivenof the AND not knowing the Confines of that Hundzed, he goes into the 
Robbery. next Hundzed and gives Notice there, tis ſufficient, to; that Hun- 
dꝛed ought to make Hue and Cry, and by that Means the other 


Þundzed of A. will know of the Robbery. | - 


be uche 1 (3) Ik after a Robbery a Þundzedo2 ſells his Lands, the Pur-. 
ſer of the chaſer oz Lefſee- is liable, fo2 tis a Charge upon the Land: it- 


Lands is li- t 
able to the (elf; 11 | * 


Charges af- | | ke: re) 
cer a Rob- (4,) The Patty robbed is not bound to purſue the Robbers 


very gone bimkeik, 02 to lend his Poze fo2 that Purpole; and ik he know 
robbed is not any, of the Robbers. he muſt enter into. a Recogniſance. to pzoſe- 
bound w, cute; but fill de has Remedy againſt the Hundeed, if they are 


| £3; 4... c mich * 1 2 14 einen 37 

"Sid. rr. (.) And if any of them are taken within fozty Days after the 

Where the Robbery, oz if they take them befoze the Plaintiff recovers, the 
diſcharged. * DUND2ed-1$ Diſcharged, 1 e eln nr monty 7s: 


of the Oath (6.) The Patty robbed muſt make Oath befoze a Juſtice of. 
cobemadeof Peace, that de did not know the Robbers, oz anp of them; this 
»eRod2er)- he ig enjoined to do by the Statüte 27 Eliz. cap. 13. Therefoze. 
where an Action was bzought.on the Statute of Hite and Cry, 
and upon Not guilty pleaded, the Plaintiff had a Uerdict.; it was 

- objected in Arreſt of Judgment, that no Time was laid of the 
Examination befoze a Juſtice of Peace within twenty Days befoze 


the Won bzought, which is traverſable. 1 


* 8 0 RY - ®: -. Hs 
| g « 48 
* 
«. 6 - * 
| \ : ' 


5; MPA R LANCE 


th. » „„ * 4 1 


. __ * - - - . - ® 4 W 
added. et a6. Da. — add —— 


The (Queer ware Ravlinf. Mich. +. Anna B. N. 


2 . was filed _—_ Rawlins on the firſt Day of M64: Caſts 
Michaelmas-Tefm, on which Day he was bound by Recogni- ah” 
nte. 


ke to appear, and attoꝛdingiv din appear and pꝛaped an Imparlance. 


Salk. 367. 
Imparlance 


and per Northey Attorney-General, fozmerly, when the Deferdant given to an- 


tame in by Habeas Corpus, 02 upon his Recogniſance, he was to plead © 
inſtanter, that if a Declaration in a Civil Action is delivered the 
firſt Dap of Michaelmas-Term, o; at any Time befoze Craſtin' 
Animarum, tho the Delendant is not bound to plead ſo as to 
try the Cauſe that Term, yet he ſhall. plead ſo as to enter, and 
that the, Defendants, ought nat to. have greater Indulgenee on 
the Crown nde; therefoze. in this Cafe he inſiſted, that the Oe. 
kendant Nau nga arl. lk to Craſt. Animarum, of, that Term. 
Et vey, Holt Ch. Juſf,.'Jmpartlaices map be to. Day certain, oz 
to a Retutn-Oap. of the lame Term, oz from- one Term of or 
other.; On that it Was teaſotable in this Cal to give the 
1 f cave ta impärl not to 3 Day in the Came: Term, — 2 
of. W tm, be table, ik a Luong had iſſued, 
and Proceſs .hav been .contiriven, "he. might babe ſtood out to an 
other, Txtiti, Put got, hae t en lgought in bekoße the End of 
that Citm, and 1 de mut habe pleaded Ioſtanter, and 15 b 
We do; Ne ee Wont: 313-34 3607 W W l Ott 
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er Term; 


Where the 
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Ü ns 


Ellis _ Thomas Hill. 9 Will. III. 


3 Jenes n e eee 

* 8 but not in a Special Clauſum fregit. Et per Holt Ch. Jull. 
ed, Where Ik it appears upon the Recozd, that an Jmparlance was due and 
not. dented, 'tis Erro2 3 but then luch Erro2 muſt appear on the Re- 


cod. 
No Jmparlance is allowed in an Homine Replegiando, or in 


Aſſiſe, becauſe tis feſtinum Remedium, unleſs upon good Cauſe 
ſhewn. | 
JW ĩ 9-9 at 17 


0 oF: 6-4 1 : 


«The 0 4 85 wel, iet t 
ö vs Oekerdant pas indicted; faz't ih he eng rt 
8 receptor, &. did fal rupozle” twenty | Exchenger 
Coarge et Bille Quaſi receptz eſſent pro Couſtumis, &. in deceptionem, &c. 
The Jae was arreffed,' fo2 that nuper receptor” path not 
impo2r, that he was the King Keteiver; n 11 alfo 1 
dorfavit quaſi 1 0 eſſent, is no dire Charge of any , Thi 
E. is criminal 1 opt in_deceptionetm 
but that: 1 7 1 5 and Cann, 
. bs i 05 dictment oundr ta be 


1 Salk. 375. TY 5 


whereas the Ci e fea e ee ak 
certain, t efenyant may Know antwer to make, 
and that the ON dint may 8155 Fine in PzopoXtfon to the © Offence? 


and likewile, that if the Defendant ſhould de tnvirted again fo? 

ny ſame Fact, he may plead Auterfoits convict; tis true, the Ju⸗ 

ave found, that the Defendant falſo indorſavit, but that will 

10 r a Gutlt, fo2 they are onty to find the Contents of the In⸗ 

didment; and if that will not amount to a Crime, the Adverb, fal- 
ſo, will not make it ſo. 

Anony- 
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: Anonymus. Trin. 2 Anne: 


(2.) Hype Defendant was indided, Quare vi & armis centum Indictment 
1 oves, &c. cepit, and a Motion was made to quaſh it, {9 line, 
fo2 that it was no moze than an Aﬀton-of Treſpaſs : But per Cu- Force: 
riam, an-Jndicement' will lie fo2 taking Goods fo2cibly, but then 
ſuch Taking muſt be pꝛoved to be a Beach of the Peace; and 
tho the Goods. are the P2oſecutoz's own Pꝛoperty, pet if he take 
them in that Manner, he will be guilty, | 


Anonymus. Trin. 7 Will. III. 


(30 J Niditment ko Scolding was quaſhed, becauſe. tt was not Indifiment | 
: a or Scoldin 
1 aid to be ad magnam perturbationem pacis Dominæ Re- quaede 


ginæ, noꝛ ſubditor um, 02 ligeorum ſuorum. | 
The King verſus Holliday. 


(4). JL HE Caption of an Jadictment was proborum & lega- Indictment 
Ilm hominum de Judi prædict' qui jurati & 2 — — 

ſuper ſacramentum ſuum preſentant, quaſhed, becauſe it did not 

ſet fo2th, that they were onerati, &c. to inquire for the * King Poſtea 19. 

and the Body of the County: - e rf OP 


The King ver ſus Hemmings and Ghent. 


(5.) 3 HE Defendants being Overſeers of the Poor, Were indictment 
indixed fo2 refuſing to accompt, &c. fo2 the Money en er 

by them received; and upon a Demurrer to this Jndictment it Poor, for re- 

was objeted, that it ſet fo2th they had collected divers Sums of — to aces 

Money, but did not lay how much, and this made the Indidment 

incertain : But Holt Ch. Juſt. held, that it was not neceſſary ta 

ſet koꝛth how much Money they had received, it being impoſſible 

to charge them with every particular Sum, and the Jndictment 

is fo2 refuſing to come to an accompt: But a moze material Db- . 

jection was, that the Indictment ſet fozth, that they & eorum u- 

terq; converted the Money to their own Uſe; but as to that it 

was held, that the Cheat of one is the Cheat of the other; but 

laſtly it was objefed, that this Jndictment would not lie, becauſe 

another Remedy was pzovided by the Statute, and of this the * bogen ,. 

Court doubted. e eee Bae S.P. 


Bb 2 The 


IN D ICTM EMT. 


3 — a — Y 


The King verſus Hall. Hill. 7 Will. III. 


ROE pe Defendant was a Conſtable, and he was indicten 

Quod com Humftedus Hall, being a Conſtable, had 

ſeiſed eighty Date. Crowns, which were ſulpetted to be cifp: 

pen, and refuſed to deliver them to a Juſkice of Peace; this 

was held to be an Offence, but not indictable; befives, the Fat 

Antea For- Ig laid by Map of Recital * Quod cum, &c. and not poſitively, | 
gery 1. 


The King verſus Stonehouſe. Paſch. 8 Will. III. 


Indictment (y.) JF Nditment againſt Eliz. aches fo2 that ſhe intending 

"Tea 1 depzive Henry Bradſhaw of ſeveral Sums of Boney 

good. did falfly ond 8 accuſe him of Felony, and of robbing 

Poſtea 9. S.P. her; — Indickment was adjudged in, becauſe it was fo? a Faß 
not indict able, it not being laid by Map of Conſpiracy, ſo as to 
make it a publick Crime; and it being only a pxivate Mrong, the 
Party hath his Remedy by Adlon on the Cate. 


The King verſus Bakeſtraw. Palch. 8 Will. II. 


 Indiftment 8) T HE Defendant was indifed at the 014 Baily fo? une 
bag | dong and being convicted, he brought a Writ of Erro2, and 


for Uſury, the Judgment was reverſed, becauſe the Court of Seſſions "oo no 
Jurisdiction in this Vatter. 


The King ven Alas 


yn 6) "PvE Mayo? of Newcaſtle, being a Autre of Peace, 
— made an Der, that the 0 of Tanners t here 
nor good. ſholnd admit one Young to be a Freeman of that Company: The 
Antea 7. S. P. Defendant Atkinſon, who was Baſter of that Company, and be: 
ing ſerved with this Oder, refuſed to obey ft, and koꝛ this he 
was fndited: But per Ceriam, tis not invMable, Tus 'tis only u 
Nonfeaſance and barrier Wrong done to another. | 


The King verſin Savill. 


Quathed, for 1nd N Indictment was quated, becaule there was no Cap 
that there tion to it. a 


was no Cap- 
tion. 


Tie 


—— 
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The King ver ſus Gorge. 


(11) 8 p E Defendants were indicted at the Seſllons held in What is pot 
the City of Worceſter, fo2 keeping an open Shop in indictable. 

the ſaid City, not being free thereof, contrary to an immemorial 
MER there 5 quaſhed, ko: tts not a Batter indidable. 


The Xi 85 en Brown. 


(12.) PvE Juſtices made an Dmwer, that the Defendant Mikes Li 
ſhould pap Stephen Paine, a Taploꝛ, 71. fo2 Cao indi ctable. 

done, which he (the Defendant) refuſing to do, was invited, but 

it was 1 fot tis a Batter not indictable. 


' The King verſus Bradford. 


(13) | [ e Defendant was indicted fo not curing the Pꝛo⸗ 8 
lecutoꝛ of an ulceratedThzoat, as he had agreed and , 


mo2e in Effet than an Aion on the Caſe. ublick Of. 


Ence. 


The Queen verſus Steer & al. Trin. WY 


(14) # ix. HE Defendants were indicted, fo2 that they piſcerunt, Mod- Caſe. 
& c. & viginti Carpas de Bonis & Catallis of the Pꝛo⸗ + SO 

ſecutoꝛ, did take and — away : Per Curiam, the Fiſk could not for taking 20 

be Bona & Catalla of the Pyoſecatoz, unlefs they were in a Stew. Corps 4 

Pond @ Trunk, but they might be Piſces ſuos in a cloſe Pond, and /;;.. 

this is ratione joci, becaule they could not {wim away, but they 

would not qual it upon a Motion. * 


e Mich. 2 Anne. 


\ 


(15.) TV Defendant was indided foz Aſſaulting and Beat- 8 Joe 
ing a Cuſtom-houſe Officer in the Execution of his her Pe. 

Dffice, but this Jndictment was quaſhed, becauſe by the Statute nicment is 

13 & 14 Car. 2. a particular Method of puniſhing Offenders of NS 

this Nature is preſcribed, (vis) By Fine and lmpriſonment, by rde. 

the Jufkices of Peace: And per Curiam, Io it hath been reſolved 4» 5. 8. P. 


by all the Judges at Man Ina, in a Caſe betiveen dhe King . 
Par. 


- 
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The Queen verſus Langley. Hill. 2 Anne. 


Mod. Caſes 
124. 


1222 


* 
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+ 30? 18, ſuch Wozds, neither can he be 7 indifed: Holt Ch. Juſt. theſe 


ft doth not appear he was a Juſtice of Peace, oz if he was, it 
doth not appear that he was ſo by Commiſſion o2 Appointment 
of the Queen, but of the Cozpozatfon ; tis true, if theſe Mozds 
had been written as they were ſpoken of the Mapoz, an Indick⸗ 
ment would have laid, fo2 litera ſcripta manet, and there are mae 
* :5id. 230. NY Caſes which p2ove, that the ſame Mods, when waitten, 
: Lev. 139. are actionable, which are not ſo when ſpoken : Et per totam Cu- 
riam, CUows which directly tend to the Bzeach of the Peace are 
indickable, as where one Man challenges another to fight, and 
the Commiſſion of Oyer and Terminer, de propalationibus Verbo- 
rum, is to be underſtood of Mozds ſpoken againſt the Govern- 
ment, 02 which amount ts a Scandalum Magnatum, &c. But fo2 
theſe little Offences contra Bonos mores, the Law has made a 
pꝛoper Pꝛoviſion, and that is by requiring Surety of the Peace, 02 
fo2 the Good Behaviour, and by committing the Dftender ik he 
refuſe to find ſuch Sureties, oz if he ſpeak ſuch TUows in Court, 
they may p2oceed in a ſummary Way againſt him, by Fining him 
fo2 a Contempt of the Court, and by committing him till he 
hath paid the Fine: Caſes cited contra, viz. 1 Cro. 303. 2 Bulſt. 


139. 3 Mod. 139. 
The Queen verſus Lane. 
128. 


Inditment (17.) "PvE Defendant was indicted on the Statute 5 Elz. 


47 ko; uſing the Trade of a Barber, not having been 


quaſh'd, be- Appꝛentice to it foz ſeven Years; and a Motion was: made to quaſh 


cauſe ne did It, becauſe it did not conclude contra pacem: But per ""_ 


eontra pacem. 2 


- _— . — mg 4 


I N D I UT M 5 mT. 


— — ww eo —— we — 


Jul. There can be £0-Reaſon-fo2 this Dbfettion; koz it — 
very hard ta maße a, Barbers Shaving a Man by:Conſent, to be 
contra pacem., beſides, tis laid to be contra formam Statuti, and 
therelgze this Indiätnent is good, But per Powell Juſt. and the 
other Judges, every. At which is Lontrary to Law ts contrary to 
the Peace,and a Sulach of the Pratce: Therefoze bp the other thꝛee 
Judges contra Hole. Eb. Zu. this SIGUR Us Waſhed, | 


+3 


 Anopyrnts. Tix) 6 Able 


(18.) T D E Caption of the Jndi#ment was per . Furat' & e 
of the Jury proborum & legalium hominum, &c. jurat' , and 

& onerat, without ſapiag impaneltat”; and ko that Reaſon it was = 

mop to quaſh it, bur dented Par totam Curiamn. - | yet good. 


$1 #4 


The Queen val Eoteliort. Tri rin. 3 Anne. 


| HE Defendant was 1 £02 abufin Dr. Ratelif; Mod. Cafe 

ald it was objefted againſt the Caption, hat it was 72 

Juratares pro Domina Regina &itorpore Com jarat' 8 . 

&c. now it ſhauld nat be pro Domina Regina eyrpore Com, tors Conn”, ; 


but PR ig Sass _ * was rand * Antea 4. 
92 4644 — f + i? 


The King niſi Kone.) \ Hill. 8. wil. | III. 5 


6% Je wos indifed upon ce Stattte of Seabbing; 126 that 5 Mod. 287. 
be deem bis Sword and ftavbed James Wells, he having Veon whe 
not firſt ſtruck, but did not tap, hav ing not 4 Weapon firſt drawn, Stabbing, 
and concluded contra forma Statuth: The better Opinion was, without ſay- 


that the Jndictment' dau let forth; that Nn r 
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Wenn tilt e e 03 060 bg (>) 2 
"Bay YL QNf3*=:; 
5 The Aten e Dani, Hill. 2 Anne: 


ft 1 111 * 0 | 4 
TE b Deſbjidane e bnd for knn thy inn. Mod. Caſes, 
es $106! to depuart from his Maſter, & ſeipſum qbſeotare 1 Salk. 380. 

from bts Service; it was moved in Arreſt” of Judgment, that Indi&ment 
bn Indtament was naught, beequſe it did not appear, ho long = enticing 

he abſented, and thete was ng Awetment, that or did Fan: s to * 
true, tis implied but t not expꝛellp all and ag to the ben, will at 
Punginal Matter, Holt 'Ch! Ji! held, that Zi fepncin au Ap- lie 
pꝛentixe to abfent was not favſitable, becault it Doth Rot affect 
the wn But ee Juftite, It doth affect the P ae” 

202 8 
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192 INDICTMENT: I 
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PR — — 


as mach ns the: Pertwading a Moman to abſent em de pot 
band, becauſe it tends to deſtroy the firſt Founvatton of Society. 
But per totam Curiam, This Indictment ts naught, fo2 not a: 
- verring, that the Appzentice did abſent ; tis true, the CUo2d ab. 
ſentare cauſavit implies, that he did abſenc, but an Jndiament 
muſt not only ſhew the Canſe, but the Effect which follows the 
Cauſe. And afterwards in Trinity-Term, it was adjudged, that 
an Jndi#ment would not lie fo2 ſeducing an Appzentice to leave 
his Maſter, but only an Acklon on the Cale; oz if it was a Foz. 
cible taking him away, then an Action of "Cleſpat per quod ſer- 
| | vitium ami. 


'I 


aw 2. 3555 us . 


| 8 Caſes 22.) T DE Defendant was indited, fo2 that he pzocured one 
7 | ERR Muriell the P2oſecutoz to be arreſted by a Marrant 
| for perſwa- from a Juſtice of Peace, 8c, and perſwaded the Juſtice to refuſe 
dig «Juſtice Bail, but did not aliedge, that any Bail was offered, and. that 
fo take Bail when Muriell was committed, he (the Dekendant) extorted di- 
verſe Sums of Money from him, but did not expreſly alledge, that 
Muriell was committed, nog what Sum was extorted from him; 
and koz theſe Reaſons this Jnvictmeht was quaſhed after Uerdit; 
fo2 it being a complicated Offence, the Defendant muſt be guilty 
of all oz none, but they would not diſchage him without he firſt 
entred into a Recogniſance to appear to a new Jndidment, which he 
did ; and afterwards he was indicted de novo, fo2 that he, toge- 
ther with A. and B. intending to oppzeſs Muriell, did in the Pa-. 
.riſh ok St. Giles's in the Fields, in the County of Middleſex, p20- 
cure him to be arreſted pretextu Warranti, and bꝛought him befoze 
one Chamberlaine, a Juſtice of: Peace in the Pariſh'of St. Mat- 
garet's in the ſaid; Gounty, and intending farther to oppzefs him, 
perſwaded the. Juſtice to refuſe Ball, tho* good Bail was offered; and 
to commit him; and avers, that he was committed, and that 
Tracy perſwaded the Gaoler to lap him /the P2oſecuto? ) in Jrons, 
who by that Means extorted 5 I; from him, Kc. AGpon Mot guil⸗ 

ty pleaded, the Dekendant was kound guilty; and now it was 
3 objectcd in Arreſt of Judgment, that here was a Miſ-Trial fo2 the 
= Vegnire was only from the Pariſh of St. Giles s, whereas the Falt 
| | did ariſe, from the Pariſh of St. Margarer's,;/ag' welt as from the 


| Pariqh of St. Giless. And per/Curiam, this is a plain! Miſ-Trial, 
| | 5 but pet the Defendant hath kozfeited his 'Recogniſance, becauſe 
1 he was to try the Cauſe with Effect, that is ſa as the Court may 
| 5 85 : pꝛuteed ta Judgment; and. if Dekendants will make ſuch Faults 
1 2 on Putpoſe, their Recogniſances ſhall be eſtrented, z a Seite 
| | facias ſhall be b2ought thereon in this Court; fo: B. R. may 
| tate either Courſe, ualeſs the Defendant: will enter into en Re- 
| : -  cognifance 
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cogniſance, to try it again De novo, which accoꝛdingly was done, 
and the Defendant was tried and found guilty again; and it was 
inſiſted fo2 him in Arreſt of Judgment, that his Perſwading 992. 
Chamberlaine the Juſtice, to refuſe Bail, wag only Matter of O- 
pinion, and that the Extoztion was not by the Defendant, but by 
the Goaler ; ſo that there was no Dffence charged in this Judict- 
ment againſt the Defendant, f02 the reſt is only taking a Man 
upon a lawful TUarrant, which is no Crime. But per Holt Ch. 
Juſt, he is guilty even of the Opp2eſſion and Extoztion committed 
by the Soaler, becauſe he pꝛocured him ko be wzongfully put into 
the Goal ; fo2 if W. R. wongfully impziſoneth W. W. and the 
Goaler detains him till ſo much is paid, in ſuch Caſe; he wha 
was the Patſoner ſhall have an Action of Falſe Impziſonment a- 
gainſt W. R. fo2 impziſoning and detaining him until he paid ſo 
much Boney; and this-is a Taking by W. R. and it muſt be il- 
legal to uſe any unlawful Means to oppzeſs another. Jt was 
held in this Caſe, that wherever a Juſtice of Peace may by Mar- 
rant arreſt a Perſon, he hath Authozity to Bail, and that befoze 
any Indläment found, the Juſtice map grant a UMarrant fo2 ap- 
prehending a Man fo? a Yisdemeanour, and bind him to the 
Peace, d2 over to the Seſlons 2 + 
Jn the Caſe above mentioned it was held, that where the De: 
fendant is indicted, he cannot ſend a Plea into the Office, without 
giving Security to try it at his own. Charge; but ff he come 
into Court, he may put in his Plea, and the Court is bound to 
receive it, but then he muſt be committed, unleſs he dive Secu- 
rity to try it; and if he chooſes to be committed, then the Trt- 
al muſt go on at the Charge of the Pꝛolecutoz, but ik he give 
Security,” the Trial muſt'be.at his own Charge. 2 


The King verſus Crols; Hill: i 3 Will. B. R. 


(23.) "LE Defendant was indicted fo2 biiping ſtolen Goods; Indigment 
1 knowing them to be stolen; and tipon Mot gullty en e Jing, 

pleaded, he was convicted ; and it has moved in Arreſt of Judg⸗ knowing 

ment, that by the Statute the Buyer is made Acceſſary to the dan to be 

Felony, fo2 which he ought to be indicted, and not foz a Miſde- den 

meanour or Treſpaſs, as he was in this Caſe, and ſo it was ad- 

judged; fo2 per Holt Ch. Juſt. at Common Law this Offence was 

moze than a Treſpaſs, it was Evidence as an Acceflary not pꝛe⸗ 


lent, but after the Fat wag done; 
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INDICTMENT. 
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The King verſus Summers. 


1 Lev. 139. (24) 7 * ÞE Defendant was indie at the Seffions, fo2 (et. 
Inditment ting a ſcandalous Letter to one Mellith concerning a 
ſions, for potting (loman, whom he intended to marry 2 Upon Not guilty 
Writing pleaded, he was found guiity, and afterwards he bzought a CUrit 
andaiouus of Ertoz, and the Erro aſligned was, that this was a pitvate 
Letter, fo2 which he vas not puniſhable by May of Jndiment ; 02 
if an Indictment would lie, yet not befoze the Juſtices of Peace in 
their Seſſions. Sed per Curiam, this is an Offence, and indie: 
able befoze the Juſtices in Seſſions, becaule it tends to the Beach 

of the Peace. RL 


Rayw. 276. Adjudged, That where a Perſon came to a Seamſtreſs's Shop, 
or elo. in and asked her to ſhew him ſome Linen, which che did, and deliver- 
running 4 Cd it into his Hands, and then he run away with it, that this is 
82 Felony ; fo2 tho the Goods were delivered by the Owner, pet they 
Se were never out of her Poſſeon, becauſe, tho the Contra# might 
be be gun, by asking and telling the Pre, pet it was not perfeded, 
and the ſudſequent Act of his ranning away doth plainly ſhew his 
Intention to take the Goods ketonionſiy befoze the Pꝛoperty was 
altered ; f02 which he was indicted, convitted and executed. 


Sid. 254 So where a Wan, who had no Banner of a Title to an Houſe, 
Rayn 27% bought an Byectment, and pꝛotured an Aﬀidavit to be filed of the 
for uſing the Deltvery of the Declaration to the Tenant in Poſſeſſion, and fox 
Proceſs of Yyant of appearing and Pleading, got Judgment at his own Suit 


the 14% 70. and then lued out an Habere facias Poſſeſſionem, and got a Mar- 
Purpoſe. kunt thereon from the High-Bailiff of Weſtminſter, directed to one 
of his Bailiffs, who, with the Plaintick himſelf turned the Deken- 
dant out of Poſſeſſion, and ſeiſed all the Goods, and converted 
them to his own Ale; this was adjudged Felony, fo2 which he 
was indicted, conbided and executed, fo2 he made Ale of the Pꝛo⸗ 


cels of the Law, with a felgntous Purpoſe, 


In- 


Induction and Inſtitution: 


(1) D' did oziginally fill all Churches by Collation and Seld. Tirhes 
I Livery, as they vo. nom to free Chapels, till this £5 Par., 
Power was extoꝛted krom them by Canons. | | - 2 r. 


(2 ) Where the Archdeacon makes a Mandate fo2 Jndufion, Noy 134- 
if tis executed by one who is not reſivent within the Archdea- 
conty, yet tis good. 


60) Morgan was admitted and inſtituted to a Benefice, after- Ingicuricn 

wards one Glover was pzeſented, admitted, inſtituted, and in- gong, vith- 
ducted, then Morgan was inducted; then R. R. the King's 12e- on is « Ple. 
ſentee was induced and entered upon Morgan, and Glover enter: narty againſt 
ed; and the Queſtion was, whether R. R. o2 Glover had the bet» Perm. 

ter Title : Et per Curiam, Morgan being inſtituted, that was a 
Plenarty againſt any common Perſon, therefoze the Induction of 
Glover was void, and he had but a meer PoſſcMon, which was 
defeated by the Jndufton of R. K. the King's Pzeſentee, and like- 
wiſe by the Jndufton of Morgan, who had the firſt Right, 
that each of them hath a better Right than Glover, t 
R. R. may maintain an Cjetment againſt him. | 


1 Roll. Rep. 
ſq 191. 
herefoze 
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Anonymus. 


(10 [© was held, that an Inkaut cannot be u Parſon, Juror, Wh«tOffcer | 
Attorney, Bailiff, 02 Member of Parliament, but he map „r or 

be a Mayor, Sheriff, Gaoler, oz Steward of a Court, by Deſcent, 

. FER Cc 2 f but 
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but not by * unſeſs granted to him in — O02 ad 
exercendum per ſe vel deputatum ſuum. 
What Leaſes 


made bertin (2.) That his Leaſe which he makes; without reſerving any 
are void and Rent, is vold; ik Rent is reſerved, tis voldable, and lo is a 
voidable. Leaſe made to bim; but his Leaſe of Ejetment is good; 


What Con- (z.) That all Contracts fo? Neteſſaries, aud which concern his 

by bim ave Petlon, are good, as ko: Debt, Apparel, Phiſick, o2 Learning, 

good, what Cc. "But tis otherwile if the Contracts vo not concern his Pet · 

not. ſon, as if tis to repair his Rouſe, or to carry on his Trade, net- 
ther ſhall his Contract to be an Appzentice bind bim, ow in 
London, and there tis good by the Cuſtom, 5 


a) Money bozrowed foz Neceſſaries binds him, if be b i 
accordingly ; but if miſapplied, then his Contract is not binding. 


(5.) All aus of Necefty bind him, as Pzeſentations to Bene⸗ 
ies, Admittances and Gzants of Copyholds, and ne to 1 
egacy. 


(s.) All his Acts which babe no Colour ot Advantage to bim, 
oz which are without any Conſideration, are vold, but his Feoft- 


ment is only voidable, e Lfvery is made by PO and 
then Us vold. 


(70% A Judgment by Defabit; after his Appearante per Guardia- 


num, ſhall bind him, but not if he never appear, 02 if he doth ap- 
pear in Perſon and make Default, 


How he muſt. (g.) He cannot anſwer but by Guardian, but he may ſue either 
ſued. by Prochein Amy 02 by Guardian; and his Suit by Prochein A- 
* Jones 177. my is by * the Statute, and that is where he ſues his Guardian, 
| 02 where his Guardian will not ſue fo2 him. 

009.) His Acts i in Pais, as Feoffment 02 other Deeds, map be 
avoided by Plea oz Entry, after oz befoze he is of full Age, and 
ſo may bis Deed of Bargain and Sale; but his Acts on 
Reco2d, as his Fine levied, Recovery ſuffered, oz Statute ac- 
knowledged, muſt be avotdev by TUrtt of Erro2 02 Audita quere- 
la during his Monage. 


For what he (10.) pe is puniſhable f02 rermilive Malle, fo? Eſcapes, fot 
IN, Perjurp, fo2 not coming to Church, fo? Cheating with kalle 
Dice, 02 Batteries, fo; Slander, &c. 
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Ellis verſus Ellis. Hill. 9 Will. III. 


(170 Sſumpſit againſt an Executo2 fo2 Money lent to his 5 Mod. 368. 
A Teſtatoz; the Defendant pleaded, that his Teſtatoz 5 Salt. 


was an Inkant; the Plainticf replied, that the Money lent was Pele 


for Neceſſaries, and good; koꝛ an Inkant is chargeable fo? Money = is =o e- 
lent, if tis laid out for Neceſſaries, attozding to his Degree, but ver tent te 


but ney lent to 
all that is at the Peril of the Lender. | buy Neceſfa- 


Williams werſ#s Hatriſon. Trin. 3 will. III. 


13.) Aae, that it an Jufant accepts a Bill ok Ex- nie may 

| change, he map plend Jnfancy upon an Adlon 2!<ad ſnfan- 
bzought againſt him, berauile- the Cuſtom of Merchants is Part ran f 
of the Law of the Land; and 'tis not a local Caſtom, as in Lon- Bil of E. 
don, fo2 an Jnfant to bind himſelf Appzentice, &c. 9 


Score werſus Bowles. Mich. 2 Will. III. 


(13-) IN Replevin againſt thzee, they all made Cogniſance by eve u- 
Attomey, and Judgment being given foz the Plaintiff, lea lable in 
a Writ of Exxo was bzought in B. R. and the Erro2-aligned Abatement, 
was, that one of the thzee Defendants was an Infant, but it ene fe. 
was diſallowed z fo2 per Holt Ch. Juſt, this Matter was plead: Error. 
ble in Abatement, and therefoze not allignable fo; Crroz, et 26k 


i 
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The Xing verſus Roberts. Paſch, 4 Will. II. KXR 


Information (i.) JF INfo2mation againſt a Common Ferryman, ſetting fozth 
nor good tor © I the accuſtomed Rates to be, (viz.) fo2 the Paſſage of a 
tainty. Pan and Hozſe, one Penny, koz a Scoze of Dren 7 d. foz a 
Scoze of Sheep 2 d. &c. and that the Defendant being the Fer- 

. ryman, from ſuch a Day to ſich a Day, did take of ſeveral of 

the King's Subjets; unknown, divers Sums of Monep exceed: 

ing thoſe antient Rates, (viz.) foz'the Paſſage of one Man and 

| a Hoſe 24. fo? every Scoze of Oren 12d. &c. Upon Not guil- 

3 Bulſt. 317. tp pleaded, the Defendant was found guilty, but * the Judgment 
. Leon 8. was atreſted foz - 1 Jncertainty as to; what the Defendant did 
1 Roll. 8 take, and of whom, and of how many Perſons, fo2 every Taking 


Mod. 188. 
Poſes 6, | wag a ſeparate Difence, 


The Queen verſus Tayler. Paſch: 2 Anne, B. R. 


* ee (2.) INtozmation againſt the Defendaiit, ſetting kozth, that he 
we. wo, on the zoth Day of January, proditorie, ſpoke thele 
Wordsof the TU102DS, (viz.) King Charles the Firſt was rightly ſerved in havi 
Dead. his Head cut off, and it was a Piry that his two Sons, Charles an 
James were not ſerved ſo too; in contemptum Gulielmi tertii nu- 
per Regis, legumque ſuarum, & ad malum exemplum omnium alio- 
rum in hujuſmodi caſu delinquentium, ac contra pacem di&i nuper 
Regis, &c. Upon Not guilty pleaded, the Oefendant was found 
gullty; and it was moved in Arreſt of Judgment, that theſe 
Cows were ſpoken of the Dead, and they are not averred to be 
ſpoken with an Jntention to p2ejudice the Government, and they 
are not aggravated by the Mond Proditorie, becauſe that is ap- 
plicable only to Treaſon, which this is not: Sed per Curiam, 
theſe Mods affet the Living, tho' they were ſpoken of the Dead, 
and they advance a Commonwealth Pzinciple contrary to Law, 
and therefoze there needs no Averment, that they were ſpoken 
with an Intention to injure the Government, fo2 the Mozds im- 
„ 5.. Cre. bolt a Crime of themſelves, and indanger the Queen and Y0- 
Car. Hagh narchy; and tho" the Crime is only a Bisdemeanoz, pet. — 
. TR 


Panes's Caſe. 


(Wow Proditorie is mopez in this Jnfozmation, becauſe this 
Miſoemeatiour has a Cendency to Treaſon, and ſhews a trea- 
ſonable Intent in the Speaker. He was fined koꝛty Marks, be- 
ing but a poo? Tanner, and to ſtand twice in the Pillozp. 


The Queen werſus Holford. 


(3) I againſt the Defendant ko: Sudomation of ere 
Perjury, ſetting fozth, that whereas in Curia Domini Thing halt 
Regis coram ipto Rege apud Weſtm' in Com' Middleſex one 333 
Rhodes nuper de D. in Com' Surrey, Oatmeal maker, had im- dent, hs 
pleaded the Defendant Holford, fo2 that whereas He was indebted not. 
to the Plaintiff in the Pariſh of St. Clements Danes in Com' præ- 
dick, and pzomiſed to pay, &c. and that, Whereas upon an Ac- 
compt ſtated between them, the Defendant was found in Arrear, 
Kc. and pzomiſed to pay, Nc. and the Defendant ' pleaded Not 
guilty ; and at the Trial did pꝛocure one W. R. to ſwear, that he 
was p2elent at the Stating the ſaid Accompt, &c. whereas in 
truth, he was not pꝛeſent, &c. To this Jnfonnation the Defen- 
dant pleaded Not guilty, and the Cauſe being tried at the Ni 
prius in Middleſex, he was found gullty; and it was moved in Ar- 
reſt of Judgment, that the Fine would be entire, and therefoze, 
if either of the Alugnments wag naught, no Judgment could be 
given ; but this Objecktion was diſallowed, and thereupon ano- 
ther Pbſeion was made (viz.) that the Catiſe of Acton being laid 
in Surrey, it could not be tried in Middleſex, and here the Cauſe 
of Action was laid in Surrey; tis true, tis ſaiv, that the Defen- 
dant was indebted to the Platntiff in the Pariſh of St. Clement's 
Danes in Com prædict, which muſt be in the County of Surrey, 
becauſe that was the County laſt named, and therefoze it muſt 
relate to that County, which is very true (viz.) Ad proximum an- 
tecedens fiat relatio; but that Riile hath an Exception ( viz.) ni- 
ſi impediat ſententia, as it plainly doth in this Cafe, 


The King werſus Gall. Hill, 10 Will. III. B R. 


( T \Þ E Defendant bought and cold live Cattle in the 1 Salk. 374. 

2 County of Norfolk, not having kept them ſo manp Puten, on 
Weeks as required by the Statute * 5 & 6 Ed. 6. and thereupon Penal sta- 

an Jnfoymation was bzought againſt him in B. R. in Middleſex, tures muttbe + 
And per Holt Ch. Juft. who ſaid ten Judges had reſolvey-thele C. bntes 
Points. | he | bn bake a Cap. 14. 


(1. Cbot the Statute * 17 Jac. 5 did not extend to any Df: * Cap. 4 
fences created by ſubſequent Penal Statutes, (6 that 9 
5 | a 
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on ſuch Statutes are not reſtrained to the pꝛoper Countp; but 
that Inkozmations upon Penal Statutes made before that Act 
24 Jac. 1. muſt be bzought in the pzoper County where the Fack 
was done. £1 1 331. n ee 
dont C2.) That an Action ok Debt upon the Statute *'5 Eliz. foz 
uſing a Trade, not having been Appꝛentice to it fo2 ſeven Years, 
muſt be bzoucht in the proper Countp where the Dffence was 
committed, and not in B. R. unleſs the Fa# was done in that 
County where the King's Bench ſits, and then the Action map 
be bzought in Middleſex ; and Holt Ch. Juſt. denied the Caſe of 
* Barnes and Hughes to be Law, which is repozted in many 
Books. 366 0 7212 1 | 1 885 


Who ſhall (3. Debt upon the Statute 23 H. 6. againſt the Mapoꝛ of 
be a Com- Dorcheſter fo2 a Falſe Return of a Burgeſs to Parliament, by 
mon i110? which Statute 401. is given to the King and 40 J. to the Party 
vöt. grieved, and not returned, ſo as he ſue to2 the ſame within three 
Months after the Beginning of the Parliament, or to any other 

Perſon, who in Default of bim ſo choſen ſpall ſue for the ſame : 

The Perſon choſen did not (ue within the thiee Months, but the 
Pꝛoſecutoz after the thiee Months, and betoze the End of one 

Pear next following; ſued out a Latitat, but not within a Year - 

after the Offence : The Queſtion was, whether he ſhould be ta- 

ken to be a Common Inkozmer. and ſo by the Statute 31 Eliz; 

ought to bring his Action within a Year after the Offence, 

which was not done in this Caſe ; fo2 the Latitat was ſued with- 

in a Year after the End of three Months, in which Time the 

Party grieved was allowed to bzing his Action. The better O⸗ 

- pinion was, that he was no Common Inkozmer, becauſe- there 

was no Time limited by the Act when the Pꝛolecutoꝛ ſhould bzing 

his Adion; he ſtands now in the Place of him who ſhould have 

brought his Action within three Months, and he was no Com- 

mon Ink ozmer; if he had bzought his Action fo2 the Whole. 80 1, 

tam pro Domino Rege quam pro ſeipſo, he had been within the 

Statute ; the Plaintiff had Judgment. But per Holt Ch. Juſt. 

u Latitat cannot be a Commencement of a Suit upon a Penal 

Law, 4 Mod. 129. | Culliford verſus Blandford. at the King's 
Pleaſure : This Statute is confirmed by 20 Rich. 2. cap. 1. 

with an additional ]Puniſhment, - viz. a Fine. to the King upon a 

| —— at Bar, the Dekendant was acquitted. 3 Mod. 117. Sit 

ohn Knight's Cale, | 94711 a 8 


Lues 1. 8. P. C6.) Inkozmation againſt the Defendant ko; Extortion, ſetting 
-  - fozth, that there is a Common Paſſage and Ferry-Boat, foz 
tranſpozting People and Cattle, at ſuch Rates, ſetting them 
konzth; and that the Defendant being a Common Boatman, did 

" 5 ü | | — ; a 7 |! "Ws a. pa d3 — OE carry 


*I Vent, 8. 
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carry at ſeveral Times ſeveral Perſons, and ſeveral Scoze of 
Sheep, and that during that Time he did extort de quibusdam 
ignotis, f02 the Uſe of the ſaid Boat in tranſpo2ting, (viz.) pro 
tranſportatione cujuſlibet equi 2 d. Et pro quibuſlibet viginti ovi- 
bus 4 d. & fic, ſecundum ratam; after a Uerdict fo2 the Inkozmer, 
it was moved in Arreſt of Judgment, that the Inkozmation was 
ll, becauſe tis not ſaid from whom he extozted thoſe, but only 
de quibuſdam ignotis, and no particular Time is mentioned when 
he extozted, no hom many Score of Sheep were carried over. 
Et per Curiam, every Taking is a ſeveral Offence, and if this 
Inkozmation ſhould be good, it may as well be ſaid, that an In⸗ 
ditment fo2 Battery will be good, ſetting fozth, that he beat 
ſo many of the King's Subjects between ſuch a Dap and ſuch a 


Dap ; the Judgment was reverſed, 4 Mod. 100. The King v. 
Roberts. | 
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Lunne verſus Dodſon. Paſch. 13 Car. B. R. 


(t.) A N Inhibition is either hominis oz juris ; tis ne viſi- Tha Effects 
N cationem facias, vel aliquam juriſdicionem Eeccleſiaſti- Din“ 
cam contentionem vel voluntariam. habeas: Thus when an Arch - 
biſhop viſits, he inhibits the Biſhop, when a Biſhop vilits, he 
inhibits the Archdeacon; and the Reaſon is to p2event Scandal 
and Deſtractfon, and this continues till the Relaxation of the 
Inhibition, which is not till the laſt Pariſh is biſited, and then 
tis entred nulla Parochia reſtat viſitanda, fo2 he map hear of no 
Faults till he come to the very laſt Pariſh. 


(.) Now after ſuch an Inhibition upon a Metropolltical Uiſ- 
tation, if a Lapſe happens, the Biſhop. cannot inſtttute, becauſe 
his Power is ſuſpended, and therefoze the Archbiſhop is to in- 
ſtitute; foz tis not only n the Biſhop ſo to do, * the 
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you! Joinder in Action 
Inftitution itſelf is void, becauſe tis an a of f Juriodittion tom 
bien be was ſuſpended.” | 


(3. But it may be a Queſtion, in the Cale of: a Collation, 
whether, if a Lapſe happen the Biſhop may collate, becauſe tis a 
Rind of Title; but the better Opinton is, he cannot, becauſe 
'tis not by Map of Intereſt, but by Tap of Pzoviſſon fox the 
Cure, and to ſupply the Negligence-of the Patron; this appears, 
becaule the Patron may preſent at any Time * a Tape; and 
before Collation. eh 


IN N U END O. See 
Libell, 4. 


Joinder in Action. 


Who may (I.) A Djudged, That where two 02 more receive a joint Da⸗ 


join in an 
Action. 


Churchwardens brought a Mandamus to the Dffictal to ſwear 
them, who refuſed and made a Falſe Return, they map join in 
a Suit again# him fo? ſuch Falfe Return; but where the Oama⸗ 
ges are ſeveral, the Parties cannot join. 


Where the (2.) A. owed 20 1. to B. a Executoz, and 101. mote in his 
600 m1, Own Right, one Action will not ile againſt him foz the whos 


and not joint. Monep, becauſe there muff be ſeveral ns nad | 


5 Rep. 8 (3. An Action on the Caſe and an Action of Treſpaſs, 02 Cate 
: Vent. 223, und Trover, map be joined in one Acklon, becauſe the Foundation 
het . ol both are on a CUrong, and Not guilty is a good Plea ta the 
tions may be CUhole ; but Aſſumpſit & Trover cannot be joined, becauſe there 
joined, and muſt be dicker ent Pleas, 

nat nor. 2 | | (4. Caſe 


mage, they may join in an Action; as where two 
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(4.) Caſe and Trover was brought againſt a Carrier fo: Money sid. 243. 
delivered to Him, this was adjudged ill after a Uerdict, becauſe 
'tis not founded on a_TUrong- alone, but on the Cuſtom of the 
Ream, and a general Cerdict Could not be gfven. 


' (3) The Lefſo} made a Leaſe to W. R. who covenanted to re- Lev: 10% 
pair, afterwards the Lego; aſſigned une @oiety ot the Reverſion 74197: 
to B. and the other Moiety to C. adudged, that both of them Where two 
may join im one Action of Covenant again V. K. the Lefſee fo: g 
not repairing, oz tis no mote tham a perſonal Action to recover "Y 
Damages, in which Tenants in Common map join. 


£22 f e 
66.) In Ations perſonal, where a Tozt is by Common Law Mat A. 
and a Tozt by Statute, they cannot be joined; (o tis where a be Joe 

Contract is by Common Law and by Cuſtom. 


what not. 


(7.) But where ſeveral Tozts are by Common Law, they may 


de joined, if perſonal; as fo2 Inſtance, Treſpaſs for ſeveral Treſ- 
paſſes, or Treſpaſs and Caſe. 


(8.) So where ſeveral Contracts are by Common Law, as 
Debt upon ſeveral Bonds; Debt upon a Mocuarus and Jodg- 
ment, v2 Oedt fo} Rent and Indebitatus fo2 Woney lent ; fo2 tho 
one Plea will not anſwer both, as in an Action of Debt upon a 
Judgment and upon a Mutuatus, pet there is the ſame Pꝛaceſs 
and Judgment, but tis not ſo in Tozts and Contrafs, koz the 
Pꝛoceſs and Judgment are not the ſame. 


Boſon verſus Sandford. Hill. 2 Will. III. B. R. 


- 


(9.) CASE, bee. in which the Platritiff veclured againſt ſix 3 Lev. 255. 
EO Defendants, ſetting fozth, that he tonded a Ship 3 Sl. 255 
whereof they were Owners, and that they undertook the Goods Where the 
ſhould be carried ſafely, but that by their Negligence the (aid — 
Goods were damnified by krech Water ; upon Mot guilty pleaded -. e 
it appeared at the Trial, that there were moze Part-Owners of de brought | 
this Ship than theſe fix Deferidants, and b all the Part⸗ 
Owners miſt be equally fiable, the aten being quaſi ex contradtu, 
the Court held, that the Defenvants bald take Advantage of it 
in Evidence; fo) where the Plaintiff brings an Arſon on the Caſe, 
he ought te declare-actoding to the Truth of his Cale; and if 
the Jury find a Contra made by moze than . againſt whom the 
Plaintiff had declarey, "'tis-g Variance, and if this dan been 
pleaded in Abatement with a rr Abſque hot qu 
pt 2 


od foper fe 
Aſſumpſit 
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P tantum, it had _ in, \ becauſe "ti no * r the 


Dalſon i wif Tyſon... Tin. = Will ut B. R. 


; Sk. 10 (10.) THE Plaintiff veclared againſt a Common Carrier, 
Vent. 23 and one Count was in Aſfſumpfit, and the other 
Aſumpſtand was in Trover ; this was adjudged ill after-a Uerdict, koz the 
Rag ho one ſounds in Contract and the other in Tort; the like Cale 18 
dl. 1 Sid. 244. bit ill repoꝛtedt Et per Holt Ch. Juſt. Tenants: in 

Common map either join o2 ſever in Debt, but in Avowyy' they 


muſt ſever, becauſe it goes to the Realty, therekoze if thꝛee Te⸗ 


nants in Common dickrain 108 IG _ of them man my 


koꝛ one Beaſt, 


Jointenants and Tenants in Com 
mon. See Joigder' in Action 1 O. 


22 


The Serjeants Obſervations « on this Title are chiefly what 
was ſaid by Hal. Ch. Jer in es and: a Pegs Caſe 
orgs ako . 


F 
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What makes (1.) fl. ms 4 1 ate two, We ants. 1 rite each of 
Hat ons. W. them bath an Eſtate fo2 bis own Life and koz the 
and what a Lite of his Companion z and koz that Reafon, if one ot them 
F makes a Leaſe, it chall continue not only during the Like of 
* the Leſſoz, but after his Death, during the Life of, his Compa- 
nion; fo2 the Leaſe, which is only derivative, ſhall continue a8 

long as the oziginal Eſtate out # which, it was derived. 


2 2% Ti 


Jones 55. in (24 But this ſeems contrary to another Kecalution, : where it 
ae was vey, that he hath, 00-9 an e lo: bis own-Life, 12 
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Polibility ok ſurviving his Companion ta be:1entituled:to' his 


Jointenants and Tenants in Common. 205 


— — 


Part; and therekoze if he grant over his Etkate, that Poſſibility \ 
is gone, and if he die, the Eſtate of the Gzantee hall revert to 
bim in ihe Reberlu nz. 


„ 


Jointenants. 


(4.) So a Deviſe to Two, Part and Part alike, they ate Te- 
nants in Common and not Joititenants, fo2 there can be no Par- 
ties between Joĩintenants: * But a Deviſe to two equally to be Gouldg183. 
divided by W. R. they axe not Tenants in Common till after the 
Diviſions . 50009095758 d nan M7 

(5.) Deviſe to his two Sons, and to the Heirs of their Bodies, 2 Cro. 255. 
but that his-Executo2s: ſhall enjoy it till they come to their ſeveral ! Pat. . 
Ages; the Sons are Jointenants for Life, becauſe the Eſtate hath 
ſeveral Commencements, koꝛ each may enter at his full Age, but 
not to gain an Eſtate, but only the-Poſſeſion'any'Pyofits,: 


(6.) * Deviſe to Two, equally to be divided, and to the Sur- Vent. 216. 
—_ they are Jointenants by Gertue and Fozte ok the laſt 
102d. 


” p S ; ak „ * - 
! . p * 
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(7.) * Where. a Bond is made to Cwa, the Obligees are 16. ge. 
Jointenants, and the Survivoz ſhall have the Bond atid-the»Du- 


ty; ſo ok Covenants, Debts, and Contraas at Common Law. 


„ mort ne dic 000-0 on done 3 14-2 yt | 
(3.): Three were Joĩntenants of Goods, and two of them bꝛought = Vent 113. 
an Aﬀfon of Trover, without the other; - adjudged, that the De- 
feadant might plead this Matter in Abatement ; but if he plead _ 
Not guilty, the Plaintiffs ſhall not be nonkuft, tho this Matter 
. ſhall- recover Damages. fo? their two 
Parts. „ ATTIC 30 OT c20 nf Dag 


4 * 
. „e 2 * 1 


ann 4-54 


09.) One Jointenant granted, bargained and ſold all bis Eſtate » vert. 75. 
and Intereſt to the other; adjudged this is a good Conveyante. 
and ſhall paſs his Moiety to his Companion, fo2 the Mond Grant 
amounts ta a Releaſe, Confirmation and Surrender, as well as 
to a Gift, but then the Party mut plead it ag a Releaſe, oy: 
Wer ants © & Ton Big Voie not NH THT Qak : 


* 


— - * « 


if 


* 
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Jelntenant cannot grant to another, therefore he muſt plead quod 


relauavit, and not quod conceſbe. 


(io) Two Tenants in Common. W. R. byought Treſpaſs a: 
gainſt one of them; adjudged, that he may plead in Abatement, 


that be is Tenant in Commion with another, but if he pleads 


Not guilty, be cannot give it th Evidence. 


iYen 14 Cd) Bn pet if one Tenant in Common Ning un Adion of 
ev. 113. Treſpaſs againft another, the Defendant may give it in Cvi- 
dence; the Law is the lame between Jointenants. 


Noy 157- (12.) Two Jointenants for Life, one made a Leaſe fox ninety: 

nine Pears, to commence after his Death, ik the other ſhould lo 
long tive; the other Grerendered 2 Et per Curiam, the Leaſe is 
good in Point of Creation, and ſhall continue, tho the Len 
dies, if the Jointenancy had continued; but that being ſevered 
by the Surrender of the other, there ran be no Survivozſhip, and 
therefoze the Leaſe will determine by the Death of the Lein, 
fo2 his Leaſe as to Survivozlhip depends upon the Continuance 
of the Jointenancy, which was only a meer Poſibllity, and is 


now veftroped, and by Conſequence the Leaſe is u tov, and ſo it 


would have been if thep had made Partition ; but it had not bern 
ſo if both of them had joined in the Leaſe, and afterwarvs hav 
made Partition oz furrendered. 


Fiſher verſus Wigg, Hil 12 Will I, 


x Salk. 391. (13.) HE Caſe was, fl. The Father being ſeiſed of a Co- 
1 1 ppholy of Inheritance, furrenvered the lame to the 
hisChildren, Uſe of his fibe Childzen, equally to be divided, and to their Heirs 
equaliy.o be reſpectively; the Queſtion was, whether they were Jointenants 
to their O2 Tenants in Common: And per Gould and Turton Juſtices, 
Heirs re- thep are Tenants id Common, berauſe the laſt diſteſbertibe Tlows 
peter. (viz.) and to their Heirs reſpectively, Wet, chat it was the Ju 
Jointenancy, tent of the Surrenderoz & ſhoutd be fo, which, in the Caſe of a 
vel. 3. Copphold and of an Uſe ought to be. purfurd 2 But per Holt 
Dyer 1. Ch. Yult. They are Jointenants; as to this Eſtate being Copy- 

hold that is not to be regarded, fo2 that will no moze pals bp 

impꝛoper Nlozds than other Eſtates, and this is not p2operip an 

Uſe, fo2 there is no Ceſtui que Uſe in this Tale, noz any Sta- 

tute Operation, but the Surremdzees ate in from the Low of the 
Manoz, and the Surrender to the Uk of facth Perſons Hews on⸗ 
lp the Jutention of ſerving ſuch Eftates und Limitatibns, ſo that 
this Ale is no mote than a Gift to five Chilvzen, equally to be 
divided, and that is a Jointenancy and not a Tenancy in Com- 
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mon, and fo2 theſe Reaſons following 5 Firſt, becauſe the Mozds 
Equally to be divided, impat no mote than the pꝛecedent Wiows 
implied (viz.) that the Childzen ſhould have all alike, which they 
cannot have. if they are not Jointenants. Secondly, the (Uo2zds, 
Equally to be divided, doth not make them Tenants in Common; 
becauſe, as Tenants in Common chey muſt be feiſed pro indivi- 
ſo, as to the PoſſtRon, whereas thole 'TUo2ds;-divide their Te. 
nancy and Poſſemon, and whenever the Eſtate comes to be dt⸗ 
vided, they ceaſe to be Tenants in Common';' therefore tis ah 
ſurd to ſap, that thoſe Mods create an Eſtate in Common. 
And laſtlp, jointenancy is kavoured in Law, which niether loves 
Factions 02 Diviſiong of Eſtates ; but if this was a Tenancy in 
Common, then the Tenements and Tenures would be multiplied, 
fo2 here would be five Copyhold Eſtates, and five Fines to the 
Low of the Banoz, inſtead of one befoze. 


Pullen wer ſin Palmer. Trin. 8 Will III. 


(14. I Replevin fog taking ſeveral Cattle, the Defendant a- Nod. 71. 
; 1 vowed in his own Right,” fo2 that W. R. was ſeſſed in Oi leite. 
Fee of, &c. and granted a Rent-Charge to A. B. and C. and nant may di- 
ten mo2e, who granten to the Delendant and to twelve more, aud du bur | 
that four of the ſaid thirteen are inte dead, and nine alive, of alone. 

whom he is one, and that fo2 one Pear's Rent, due at ſuch a Time, 

he diſtrained 2 Upon a Demurrer to this Plea it was objected, 
that the Defendant ought not onlp ta Juffity in his own Right, 
but that he ought likewiſe to make Conufance as Batliff to the 
Reſt, who were living: Et per Holt Ch, Juſt. one Jointenant 
map diſtrain, but he cannot avow ſolely; anv'therefoze this Ayow- 
ry muff abate, becauſe tis always upon the Right, and the Right 
of this Rent is in all of them; and therefoze che Court cannot 
adjudge the Right of the Retorn Habend' to one alone; fo2 
which he (the Defendant) ought to have made Conuſance, as 


Defendant may avow de novo. Tematits in Common map join 

02 fever in Debt, but they muſt ſever in avowzy, fo2 the Keaſfon 

befoze mentfoned (viz.) becauſe t goes to the Realty ; and 
therefoze, if thzee Tenants in Common diſtrain thirty Beaſts, 

one of them muſt avow koz ten, the other fo2 ten, and the third 

fo: ten moꝛe. But per Curiam, the Musband may diſtrain fo2 * Cros 
Rent due to his Mike, and avow foz it alone, becauſe the Right 

of the Rent due is in him alone. 


(15) The - effontial Difference between Tenants in Common The Ditfer- 


and Jointenants is, that Tenants in Common hold their Lands ce Ke 

either by ſeveral Titles 02 ſeveral Rights, but Jointenants hold nantes in- a 
5 N 2 7 - them Commonan 

1 50 | x Jointenants. 


"Bailiff to che Reit; and this is ine n Repleader, where the 4. 
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them by one Title and by one Right; but there 15 no Difference 
| Pris: them M's to the Poiſon, nad nes Ar of taking Fe 
tits. 8 | | 


Tenants in in . (16,) Tenants in -Gongnon * not compeilable at 

— Law, befoze the Statute, to make pls i no maze than Join 

to make Par- t᷑nuntg ; and per Holt Ch. Juſt. in ſuing out -a TUrit ok Par⸗ 

Ce Eat. 413. tition, the Patty never wems, wintter, A 15 a eee in Com- 
mon 02 nn | 
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2 Lev. 12. IE N Replevin the Defendant avowed fo2 Rent Arrear up. 
Where the on a Leaſe made to him 1. Octob. 11 Regis apud F. 
Dayard The Plaintiff in Bar replies, that the Avowant did not make 
made Part the Leaſe to him on the ſaid 1. Octob. 11 Regis apud F. in Manner 
of the Iſſue, and Form, Sec. and upon Demurrer to this Replication, per Cu- 
See Poſtea 5. riam, the Day and Place are here made Part of the Jſſite, where- 

as they are not material, oz a Oemiſe at any other Time and 


Place would be 2 5 he err en en non eren 


modo & forma. | 


+ Tas ro (2) Jn Covenant upon a Leaſe, the Breach afligned was fo 
In Covenant, Non-payment of Rent; the Defendant ORR nil acer 5 an 


„ Demurrer to be an fll Plea, . 7h 


good Plea. 


e ) The Plaintiff Cued as Adminiftratoz;, the Defendant plead- 
There muſt Ed, that W. R. was Adminiſtrato2, and yet alive ; the Plaintiff 
be  Negs- : replied, that W. R. was not alive, and concluded to the Coun- 

preanc. to try; and upon a Demurrer to this Replication, it was adjudg- 
make an If. ed ill, koz tho the Matter is Contradictozy, pet there muſt be 


Tye. a Negative and an Affirmative to make an Iſle, | 


Raym. 98. (4) Debt upon Bond conditioned to pap all tuch Sums as 
Where the would be. erpended in ſuch a Matter; the Defendant pleaded 
3 3 Payment, & hoc paratus eſt verificare; the Plaintiff replies Mon- 
=. not Payment, & hoc paratus eſt verificare, and upon a Demurrer to 
good. this Replication it was adjudged " io ye ave. to 8 con- 
7 Pita cluded to the Countrey. .. | 


2 e | e yy (5) 


8 
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6 


(50 In Debt upon Bond | conditioned to render an Accompt : Sand: 112. 
of all ſuch Goods of W. R. as came to bis pands; upon Oyer ere be 
the Dekendant pleaded, that no Soods of W. R. came to his — ing 
Hands, and.averred his Plea ; the Plaintiff replied, that a Sil- 800d Plea. 
ver Bowl of W. R.'s came to his Hands, and he likewiſe ader d 
his Replication. Et per Curiam, tis well concluded, foz the 
Matter is new; but if it had been, erp2eſſed in the Condition, % 10 
then he ought to have concluded his Replication, & hoc petit 
quod inquiratur, &c. hut here it was out of the Condition, and 
perhaps the Dekendant may have new Matter to rejoin; as, that 
the Bowl was given to him, &c. But 1 Sid. 341. is denied to 
be Law. rie Sd + 6-3. et $35 8 | 

} 


Yates ver ſus Herlakenden. 9 Will. III. B. R. pes 


(5) IN Covenant againſt an. Apprentice; the Bꝛeach afligned 1 
was, that he (the Defendant) penitus deceſſit from bis ele rin, 

Service at ſuch a Time, & abinde continue to ſuch a Time; the is put in I- 
Defendant pleaded, that he did not depart from his Service, and due. 
continue from it as the Plaintiff had alledgen; to which Plea 
the Plaintiff demurred, becauſe the whole Time being put in 
Iſſue, the Defendant ought to have pleaven, he did not continue 
out of his Service foz the Time allepged in the Declaration, 
n02 fo2 any Part thereof! 7.270078 

Holt, Ch. Juſt. In a General Jſlue, as Caſte fo2: cutting 
twenty Trees, the Defendant muſt plead, that he did not cut 
the ſaid twenty trees, nor any of them; but tis other⸗ 
wiſe in a Collateral Iſſue; as fo2 Inſtance, in an Action 
of Debt, upon a Bond / conditioned not to commit Taſte, and 
the Byeach aſſigned, - that he did commit Maſte in cutting 

twenty Trees, tis ſufficient koꝛ the Defendant” to plead be did | 
not cut twenty Trees modo & forma, as the Plaintiff} hath al- ce 3. 
ledged, koꝛ in ſuch Caſe he is only to meet with his Adverſary ; Dyer 115, B. 
but upon the Evidence, if it appear that he cut down one Tree, g. 283. 
the Plaintiff ſhall have a Gerdict. aloof 11546104 17 
Hall werſus So. LCL BCE-.:.... -- 


- 
. 


(7.) IN Exament fo; Lands in the County Palatine of Dur- Where the 
ham: Upon Not guilty pleaded, the Plaintiff had a Ger „en were 


dict; and upon a CUrit of Erroz byought, the Erroz afligned was, left our .che 

that there was no Jſſues joined between the Parties, ko the mal. 

TWowds ſuper patriam were left out; but per Curiam, here is an there being 

Affirmative and a Negative, on that makes an Jſſue ;; tis _ n. 
g a E 


tive and Ne- 
gative be- 


6 fore. 


* 


a 


r 
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ft had been better ik thoſe Mods had been in, but the Omiſſton 
— them only makes the Jſſue inkonnal, lo they afſirmed'the 
Judgment. Nik an , Yo ond TW! Hh 0 


* 


Skinner verſus Kilby, Michi. 1 Will. III. Intratut, 


8 Trin. 1 Will. III. Rot. 83 3 
Where le (S.) IN Covenant, the Plaintick alngned a Brach, in Not. 
9. payment of Rent 3 the Defendant pleads; that he paid 


god. it, & hoe paratus eſt veriffcare ; any upon d Demurrer tu 
Plea, it was adjudged fl, becatiſe lit was im Amtrmatibe to 
what went befoze, fo2 that was a Negative (viz.) in Mon- pap⸗ 

5 ment of Bent, and therefoze the Defendant ought to have con: 

Cre Car. 64. cluded to-the * Country, fo2 , otherwiſe Pleadings would be Jn: 
finite, DE WAN Ber ye oo ras 


* 
\ 


nee $a b LM 


Where 6ne (g.) Ndebitatus Aſſumpſit againſt Richard Symms, who plead: 
Affirmative ed Quod ipſe idem Richardis verſus quem, &c. is called 
ber an- Richard Symonds, and traverſed, that he is called Richard Symms, 
other, it & hoc, &. The Plamtiff replied, that the Defendant was called 
ought ro be and knoton as wen by one Name as by the other, & hoc paratus 
not to con- Eft verificare z and upon a Demurrer to this Replication; per Cu- 
clude to the riam, the Defendant map well enough ſay, that ipſe idem Ri- 
Countrey* chardus is called Richard Symms, fo2 he map own his Chyi- 
ſtlan Name, and plead a Miſnoſmer to His Sutnam. 
But in this Caſe all is diſcontinued by the Plaintiff's Re- 
plication, becauſe he averred his Plea, when he ought to con⸗ 
clude to the Countrep. Sed per Curiam, where one Afrma- 
tive comes in Anſwer to another Affirmative, in fuch Cale it 
- ought to be averred, and not conclude to the Countrey; but 
tis otherwiſe, where an Affirmative comes in Anſwer to a prece- 
dent Negative; therefoze in this Cale the Defendant having ad⸗ 
ded a Traverſe to his Plea, the Plaintiff onght to have concluded 
* Dycr353. his Replication to flue (viz.) * to the Countrey; fo2 in Pleas 
2 An. 6. the Traverſe is as a Negative, and every general Negative muſt 
Thomp. Ent. COnClude to the Country: So that in this Cale the Miſconcluſion 
Kerb. of the Replication had made a Diſcontinuance. 
515, 516. | 
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Loder verſus Loder. Mich. 2 Will. III. B. R. 
| A Rot. 506. 


(10.) D' BT upon Bond againſt an Adminiſtrator cum Teſta- Where there 
mento Annex; the Defendant pꝛaped Oyer of the 3 
Condition, which was, that W. R. chould not revoke his CAllll 


Negative, 
and pleaded, that the ſaid W. R. did not revoke bis Will ; the Jer if ths 


Plantiff repited, that after the ſaid Mill the ſafv W. R. made an- ne ir neg. 
other Mill, and thereby he did revoke the firſt Mill, 8\hoc pa- not be con- 
ratus eſt verificare; and upon a Demurrer to this Replication it 2 tothe 
was adjudged, that tho this is an Affirmative to a precedent Re. 
gative in the Plea, yet the Plaintiff needs not conclude to the 

Country in his Replication, but aver it as he had done, becauſe 

in the Replication? new Matter was ſuggeſted, and therefoze he 4 5.5.2. 
ought to conclude & hoc paratus eſt verificare, 9 


Watts werſus Weſt. Paſch. 12 Will. III. 


(11.) A Ction againſt the Mayor foz a falſe Return, &c. the wuere there 
Practice was agreed to be, that where the Defendant u le in 
pleads the General Iſſue and 'tis not entered, he map within four or the Gene- 
Days of the Term waive that Jflue and plead ſpecially, and if Sun- 2 5 
day happen to be one of the four Days, then Monday ſhall be al- bor entered, 
lowed ; ſo likewiſe where the Defendant pleads in Abatement, he the Defen- - 


may at any Time after. waive the Special Matter and plead the dan mar 
General Iſſue, unleſs there is a Rule made koꝛ bim to plead as 


he will ſtand by it. 
Marckar verſus Harris. Mich. 4 Will. III. 


(12.) 13 an Action of Debt for Rent; the Defendant pleaded, Where N. 
I rhat the Plaintiff Nil habuit in tenementis; the Plain % 

tiff repited, that he was poſſeſſed of the Tenements by Uertue of the 19ue, the 

a Leaſe fo? fozty Pears, made to him by the Low Wotton, who Title needs 

had Power to demiſe the. ſame; and upon a Demurrer to this forch. 

Replication ft was adjudged good, without ſetting fozth the Ti- 

tle, fo2 Nil babuit in Tenementis is the Iſſue, and the Plaintiff 

may reply, quod ſatis habuit in Tenementis, (viz.) in Fee 02 

Tail, &c. and at the Trial Evidence may. be given of any other 

Eſtate, becauſe the particular Eſtate alledged in the Pleading is 

only Fozm, where the Jſlue is Nil habuit in Tenementis. 


Ee 2 JUDG 


4 4 — f * 
4 ad Rn . 4 4 


JUDGMENT. 


Judgment (I.) Judgment fhall have Relation to the firſt Day of the 
ivall have © / "Term, as if it was given on that very Day, unleſs 
| Day there is a Memorandum to the contrary, as where there is a Con- 
of the Term. tinuance of the Caule till another Day in the ſame Term, per 


Holt Ch. Juſt, | | 


81375 (2.) In Treſpaſs koz Taking a Gelding, the Defendant plead- 
*TheNames eb, that in ſuch a County Court, coram * ſectatoribus ejuſdem 
ER ke. Curiz per conſiderationem Curiz debito modo recuperavit verſus 


forth præd' the Plaintiff 41. tam occaſione cujuſdam inſultus & tranſg. 
Judgment eidem defenden' per prædict' the Plaintiff, and ſuch a one his 


pleaded.i" Tre illat, quam pro mil. & cuſtagiis, &c. and upon a Demurrer 

Court with- to this Plea it was adjudged ill, becauſe here was a Judgment 

2 in an inkerioꝛ Court pleaded without any Plaint ledied; and be⸗ 

died, ile. Cauſe the Names of the Suitors are not ſet fozth, and the Judg- 

ment is pleaded as obtained againſt the Husband, when the Adi on 
was bzought againſt Husband and Wife. 


After a Rule (3.) After a Rule to ſign Judgment, there ought to be four Days 
ro gn gans bekoze the Judgment is ſign'd, and thoſe four Days are computed 
muſt be four excluſive of that Day on which the Rule was made, and ok that 
Days exclu- on which the Judgment was ſigned ; and this is becauſe the Party 
188 may have a reaſonable Time to bzing a Tarit of Erroz, if he think 
fit ſo to do, but in the Common Pleas they ſtay till the quarto die 
poſt without any Rule, but that Day is incluſive in that Court. 


Judgment 


cannot be (4 aſſumpſit upon two ſeveral Pzomiſes, one was found foz 


part and re- the Plaintiff and the other fo2 the Dekendant, and Judgment fo? 
verſed for the Plaintiff as to one, and Nil capiat, &c. as to the other; ſed 


Part. 


Part | Cro, ſit in miſericordia, the Defendant bzought a Writ of Erroz.and 
149. Jacob o. aligned fo: Etro: the Omiſſion of the TUozvs. eat inde ſine die: 
Mills. Bur Et per Curiam, * the Judgment ſhall be reverſed fo2 the (hole, 
ha: Cale 15 becauſe it being an entire Thing cannot be reverſed foz one Part 
8 and affirmed fo? the other Part. f 1 
len 75. 28 NN ” 9 . 3 e 
Warrant of (.) Regula. Paſch. 15 Car. 2. B. R. Jt was ordered by the 
10 be feed Court, that an Officer ſhail not take any TAlarrant to confeſs a 
by a Perſon duugment of any Perſon in his Cuſtodp, unlels an Attozney ko; 
in Cute, the Defendant is pelent, and ſubſcribes his Name to ſuch War⸗ 
torney is Lalit, _ wy | 


preſent. 4 0 Ban- 
Poſtea 14. : 


W odd. at. 
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Banbury's Caſe. Hill. 6 Will. III. B. R 


(6. Pra Holt Ch. Juſt. Every Judgment muft not only be Every Judg- 
| compleat, but allo formal, therefoze if a Quo Warranto ment be 

is brought againſt the Defendant foz uſurping Royal Franchiſes, pleat and 

and the Court ſhould give Judgment that he has no Title, pet for=l- 

unleſs they go on and lay, quod abinde excludatur, tis ill; fo in 

Debt upon a Bond, ik the Defendant plead auterfoits acquit in 

an Action upon the ſame Bond, and the Judgment was, that he 

(the Defendant) ſhould recover Damages, & eat inde fine die, x vent. 27, 

this is naught without {aying further, quod querens nil capiat 39. R 

per Billam, becauſe Diſmiſſion is no Judgment in a Court of Mille 2058 

Law: And per Holt Ch. Juſt. Jf Treſpaſs is bzotight fo2 a Treſ- 349. 

-paſs done in Lands belonging to ſuch a Houſe, tho it appear at 

the Trial that the Plaintiff had no Title to the Houſe, pet the 

Court. cannot give Judgment to turn him out, becauſe it was 

not judicially befoze them. N 


Morrice verſus Green. Paſch. 11 Will, III. B. R. 


(7) * this Caſe it was held, that a Judgment by Nibil dicit wia ke 
is where one is in Court, and required to make anſwer: Judgment by 


to what is objected againſt him, but he is ſilent and ſays nothing 


(8.) There is likewiſe a Judgment fo? departing in Deſpite of Departurein 
the Court, and that is where the Party appears, and being to de Caf of 
attend that Dap, goes out of the Court without Leave ok che 
Court, as in Common Recoveries where the common Gouchee 
comes in and pleads nul Tort, nul Diſſeiſin, and then the DO 
mandant imparis generally, and not to a Day certain; and fox. 
that Reaſon the Aouchee is ſtill obliged to attend the Court, bun 

doth not; then the Entry is, Poſtea eodem die revenit the oO. 
mandant, and beraule the UGouchee is not there but is departed, | 
ther etoze the Demandant hath Judgmenn mne. 
N i} 33408 ien 


(9) And laſtly, There is a Judgment by Default, and that is What is « 
where the Party hath a Day certain, and is demandable, and be- Petz. 
ing demanded doth not appear, whereupon Judgment is given 
againſt him by Default ; and theſe are diſtinct Judgments, which 
INS the one fo2 the other. Dee Co. Entr. 269. a. Raſt. 
RAtd 73:46 0} poo OTH OTST TID TRT v8 ae THT | 
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Anonymus. Mich. 10 Will. III. 
Where Exe- (10.) Umm a Potion to ſtay Execution on a Judginent, 


be ftayed n upon Pꝛetence of an Agreement ſince the Judgment 
a Motion, entered : Per Holt Ch. Zuſt. where the Judgment it (elf was confec: 
where not. fed and entered upon Terms, the Court will lay their Hands on it 
and ſee it perkonned, becauſe tis no moꝛe than a conditional Judg- 
ment at firſt ; but where the Judgment is abſolute at fir, there 
the Patty ſhall be put to his Action upon any ſubſequent ' Agree: 
ment concerning it, 02 may bing an Audita querela, fo? the 
Court will not ſtay Execution upon a Motion; and in this Caſe 
the Chief Juſtice ſaid, that he did not pꝛetend to diſpence Equity 
| E large, but od by the Conſent of the Parties, upon a Rule 
0 x ourt, 


- Kirle verſus Clifton, Trin. x Will. 11 BR | 


PO a CUrit of Erro2 in B. R. to reverſe a Judg- 
ment in C. B. the Defendant in Erro2 pleaded a 
_ mr Releaſe of Etroꝛs, and upon a Demurrer to this Plea, it was 
Errors the doubted what Judgment ſhould be given, fo2 the firſt Judgment 

ent being erroneous, the Court could not affirm it; Sed "our Curiam, 
al be u A nil capiat per Breve ſhall be entered. 


<apiat per 
e Weſtem wegſus G 7 


þ bb 


Upon a Writ (11 
of Error (11. 


122 161. Pn | ene againſt the Defendant in an Action of Debt dit 


— os { bg a Bond, and upon a Fieri facias directed to the Sheriff 
Fi. fa. and be took — of the Defendant's Goods and ſold them, after- 


ſold, * a wards this Judgment was reverſed; and upon a Motion to being 
rerparcs*® the Money into Court fo2 which they wete ſold, aß ta pay it to 
was rever- the Defendant himſelf, the Court would make no Aule, fo2 the 
* Goods might be ſold fo2 leſs than they were Mozth, therekoze 

the Defendant may bzing an-Attion of 2 if the — 


_ not agree with him. 


it 


 Dayenant * FI LAS, 


— © pay TUdgment in C. B. by Nil dicit, aud upon a Writ of Er 
88 ro; in B. K. the Erro2 alligned was fo2 Kant ok an 
Coſts and Oziginal; the Defendant in the TUrit of Erro2 pleaded a Releaſe 
Damages. af all Errors; the Plaintiff replied, that the Releaſe ſet foxth 1 5 


4 
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the Defendant recited a Judgment obtained by him fo2 600 1. 
Debt and Damages, ultra mis &c cuſtagia, and that this Releaſe 
was of Exto28'1n that Judgment; but the Judgment on which 
the Meit ok Erroz was now brought, was ſor 600 l. Debt and 
Damages only, and thetoze this muſt be another Judgment; and 
ik ſoß chen the Errozs in ſuch Judgment are not releaſed. set! 
per Ouriam in C. B if the Judgment is by Cotifeſſion, tis always 
there entted pro debito & damnis, without any farther Addltton; 
but in B. R. tis entred tam pro debito & damnis, quam pro mis 
co but between Damages and Coſts there is no ma- 
terial Uabtanee, for Damages include Cos. 


Jguanz, Haw 319 mon Fe 12d 97 8 
Stanfaſt verſus Chamberlaine. 


— N ESjedtment, the Plaintiff had a Uerdict at the amtes bm 
I per Curiam, the Judgment ought not to be ſigned! till Juden 
four Days after the Return of the Poſtea, which happened to be tigned four 
on the 6th of May, and on that very Day the Judgment was ner, 
ſigned, bur the -Paintiff did not take out Execution till two of the Popes. 
Days after the Signing the Judgment, ſo that the Defendant 
had Time enough either to bzing a TUrit of Erroz, oz to move 
in Arreſk of Judgment; yet becauſe it was ſigned on the fourth 
Day after the Return of the Poſtea, when that Dap ought to be 
Excluſive; ft was adjudgey to be irregular, and therefore the 
Judgment was ſet allde, and the Party had Reſtitution. 
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ÞE Jurisdiction of Eccleſiaſtical Courts ariſes either How the Ju: 


JURISDICTION. 
as Jncident 02 Paincipal z and then tis either from {i800 of 


(1.) * . 
Eccleſiaſti- 


the Nature of the Thing, as Cauſes Matrimonial and Teſta- cal Courts 
mentary, 02 from the Perſon, as Beating a Clerk, o2 from the «riſes. 
Place, as Scolding in the Churchyard, Cutting Trees there, 62 
contemptuous Cows ſpoken in Court. % 


- (2.) In ſome Cauſes the Spiritual and Tempozal Courts have where both 
A concurrent Jurisdicton; as where a Man is entitled to a Pen- Courts have, 
ſion by Preſcription, he may lue fo? it in either Court. Juriſdi&ion. 


(3.0 Now 
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N ©) 0 Gand mama 6 - 031398 160613100384 
1 Saund. 14 (z.) Mow as to leading a Jurisdickion, it hath been avjubged, 
nr 350, that-where an Indebitatus Aſſumpfie was bzought in Durham pro 
not be in- mercimoniis venditis, without ſaying ibidem, this is good; fo2 
tended to be-q Court of a County Palatine is an original Superior Court, and 
Jur:tdi8;on, therefore it ſhall be intended, that the Contra# was made within 

the Juriſdiction, tho tis not ſet fozth in the Declaration; ko; 

nothing ſhall be intended out of the Jurisdiction of a Superioz 


Court, but what Spectally appears to be ſo. 


Sid. 342 (40 Bo where Batter of Aggravation is not laih to be with- 
ve cx. in the Jurisdition of any Jnferioz Court; yet, ik the Cauſe of 
1 is _ Action be laid to be infra juriſdictionem, tis well enough. 

ra juriſ- | | FIN ne 

$4.86, j. (5) Caſe fo2 Mozds per quod the loſt her Marriage, if the 
Where Speaking be laid within the Jurisdiction, and not the Loſs of 


Wordsmutt Wattiage likewiſe, tis ill, becauſe that is the Caule ot Aion ; 


ſpoken infra Otherwiſe, if the Cows had been ationable in themtelves. 


juriſdictionem. 


Sia, 95 (80 In all Afſuwpſis the Conſideration niuſt be laid to be in- 
fic i out fra juriſdictionem. i 
: s ts 2 N | — | © 4 5 5 f 4 
He ren, (5) An Agreement was made within the Jurisdiftion ok the 


1 Vent. 106. 


Where an Marſhalſea to carry Goods to York, an Aſſumpſit will not lie in 
e, that Court, as upon an Agreement to carry Goods to York, be- 
fr carrviny Cauſe the Carrying is out of the Jurisvidion of that Court; but 


for carrying 


Goods etrra the Plaintiff map declare generally, that the Dekendant being 


* 


j«rſdi#ion- indebted to him fo2 Carriage, he pꝛomiſed to pay, ſo nothing will 


appear to be out of the Jurisdittion, 


. Vert. . (8.) Caſe lies againſt the Plaintiff faz ſuing him in an Jnfertoz 
ing in Infe- Court, where the Cauſe of Acklon ariles out of its Jurisdiition. 


rior Court, 


4 
7 
4 4 
4 
3 
. 
4 
= 
z L 


þ 
«7 
K 
42 
I 
4 
5 
4 
4 
4 
3 
'Y 
4 
= 
4 
== 
1 
1 
%Y 


W a < oath * 8 


> td ä . ben = PET INIT 
E 


JUSTICES/ of PEACE. 


. f . 
* 5 2 1 2 1 


2 


— — — . Mt — 


. 
» IJ : 
* © 


The Queen verſus Burnaby. Trin. 3 Annæ. 
PDN. a, Certiorari a Conbidion - befoze- two Juſtices fo: S 18 
[ ] cutting. down ſeveral Lime-Trees in the Night-Time, * 27 Eliz. c. 
being removed into B. R. the Dekendant offered to plead, that hee 
had * a Title to the Trees, hut thꝛee ot the Judges would not ad⸗ Co. 321. 
mit the Plea ; foꝛ if the Juſtices had no Jurſsdifion, as they had 5 5 — 


not, if Property, had been the Queſtion beioze them, then andc- Where ft 


tlon lies againſt thoſe Juſtices, and againſt him who executes per is in 


their Ower; but if they had Jurſsdiction, then B. R. hath not de Juices 
Power to queſtion their Judgment, therekoze this would-be alto- have no Ju- 
gether new, and without Pꝛecedent. But -Hole.Ch. Auſt; held, on. 
that St. John's Caſe was a Piecedent; and tho the Roll could | 


not be kound, yet it was and muſt have been done lo in that Cale, 


otherwiſe the Point could not have come in Queſtion; that tis 
as reaſonable to falſify the Proceedings of the Jullices by this 


Plea, as tis by Adion to be bzought againſt them; that if B. R. 


confirms this Oer, then no Atton. will lie againſt him who ere 
cutes it, becauſe he Ats by the Authozity of this Court, and that 
there could be no Reaſon-fo2 him to give an Authozity and ald a 


Fiat to a_Thing, which ought. not to be done; But this-Convic © 7 
tion was ſet alive, fo2 another Reaſon. (viz.) becauſe: the Number 


and Nature of the Trees were not expꝛeſſed: ds to the Objection, 
that they were lo [mall thep could not be numhzed; the Anſwer 
was, ik they cannot be numbered, then it ought to ſet fo2th fo 
many Bundles, Faggots 02 Loads, fot; the Mumbet oz Quantity 
ought to be certain tn this Caſe, as well as in an Afton ok Trel⸗ 
paſs, becauſe that is to be the Megſure of the Damages; and ie 
that had been dane, then this. Conviizon, wos have deen a goon 
Plea in Bar to an Acklon of Treſpals fz che (ame Cutting. 


% a4 A, . a j- + PRI. 8 F . 18 
Jan s ig 27: me ahne, MET 193 g 
4 > + , | 


3 5 . * 
* » ' I * 
= T . — $4.4 In en ene . 
ws. 4 , % + 8 6 i} . 8 wy n. £53 i [3% PI $67 Je 0 * 77 1 N 2.4 , @ 3 w # " 
#4 © 19 0 * 91 4 £4 1 * 4+ » "IF + +i% ws %. 4 4 f £ : | 
0 * 0 . a © z© E 38 et, * 4 * 8 1 , „ 2 
4 ” 6 N l d 7 * 4 Os. * . 1 * 2 * 228 * 
4 > TY * . 1 0 k 1 * : f - : * 
1 - ++ £3 24% A we 07 * * itz a Hai a 41 ? Tex b. $3877 *. 
1 © rn $233 Ly 5 124 1447 . T. * * 
9 1. * FY . = >” 441 | 140 * MED. ect w hs - * hy — 5 7 
1 7 444 p00 | $4 & 141 19 
Ta ante eon Deni 
neee nin. 


— 


* 
— * 0 N 3 A . * * 
of » „ ” — ho 
4* * | s 4 1 G X | 1 8 
1 g F p : 4 " I 4 a, . — ou *. N * > 
N * , — a | 1 " Io * 4 * ha l 
\ 


Meme of (1. J Atter of Juſtification can never be given itt Evidence, 
Juſtification * M but LF. it cannot be pleaded ; therefoze in Treſpaſs 
given in E. UPON Not guilty pleaded, ſon alfault demeſne cannot be given in 
vidence, but Evidence ; but tis other wile in an lndietment for Murder, &. 
where it Cans 
e Treſpaſs koz entring his Cloſe, treading down his 
1 Saund. 47. ei Im f his Cattle there; the Defendant - pleads, 
Ate can that W. R. had Commor there, any appointed bim (the Defen- 
deu e vant) to look after his Cattle, and that he enter d to ſee them, quæ 
0 3 eſt eadem tranſgreſſio, and upon Demurrer to this Plea, it was 
feli. adjudged ill; fo2 the Defendant juſtified his Entry only, and not 
the Feeding, and à Man cannot juſtify a Treſpaſs unleſs de 
_ confeſs it; but here the Defendant did not confels it, therefoze 
the Plea being entire, the Juſtification is bad fox the cadale. 


1 Saund. 14. (33 In Teclpaly Fo2 an Ault, w tot and Wounding, and 


The 3 Evil Entreating; the Defendant as to the Wounding 15 

_— or gifity , and as to the Reſidue, that being A de az 

whole, 1 Pla int ift ſat in the Ehurch with his Hat on bis pead, 
they pulled it off; quæ eft eadem infuft, verberatio & Ns 
tractio; this was adjudged no Juſtification, becauſe nothing was 
ſald as to the Beating, tamen quzre, fo. Trefpals to the e 
impojts a Bearing, dt it ſeems rather to be an Alfauſt. 


: Luta. 932 (4) Treſpaſs quare vi 8 afmis he affaulted and beat the Pult 
Where the tiff and took Ind im prifoned bim ; the Dekeudant as. ta the 
Juſtification Force, Aſſaulting and N 5 pleads Not guilty, as to; the 
bugnant. Taking and Jinpxfoning him be juſtifies. under a Proceſs ta ar- 
reſt him: This was avjudged ill, becauſe repugnant, fo2 the Des 

kendant having denied any Allgult and k e cou 


9 it, by jitifying the Taking. 639 | 30 113 u 
iy 


1 Roll. Rep - 6. ) Treſpa ſs for Beating his Mat Gent en a 

P35:5carioo khe Defendant juktüles the e Batterp but lad nothing as to the 

10 Fart, good. Of the Service z tid upon a Oemurrer to the Plea tt was inſiſted, 
that was the Pzincipal Matter to which the Defendant had not 
given any Anſwer. Sed per Curiam, the Loſs of the Service is 
the, Conſequence of the Battery, and that being juſtified, is a 
liiffictetit Anſwer to the Reſt. 


Swinſted 
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aw 
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(6) i Caſe is reported! in * 1 Salk: bythe Mame of : Salk. 4-2. 
_ Swinſtead verſus Lyddall. It was an Acton of Treſt Jufificaron, 
paſs fo; an Aſſault, * . falſe edge and fo? "rap yr Ig 
keeping and detaining the Plaintiff, quouſq; he paid the Defen- Part. 
dant 11 . The Detendunt juſtified under au Order of the Court | 
of Conſcience, &c. by Gertue whereof he took and impaiſoned | l 
the Plaititiff, and detamen him until he paid 105: 4d. Ke, Afld = 
upon a Demaeree! to this Pies itt was objetted,* that it bid not 
anſwer the Declarations to) thar was 702vetaining the Plaintiff,  _____.. 
quouſqz he paid 11 and te Pet in, that he vktained him, quo 
bſq; he paid 108. 1d. ſo whete a an derlares in an Gttiat Bt 
Ttelpaſs tor taking2eleven Step, tis no anſwer [td julio the 
Taking #& of them ; fo Haewile if the Plaintik declare fo2 fall L911) 
impgloiting him for three Days, tis no Anſwit to juſtify for two 
Days: But on the other Side ic was argued, that the Giſt ot 
this Acion Was fo the falle Itnpriſonment, as in Treſpaſs to; 
Tauing hes Hoſe aud imoderately Riding him the Oekendant 
juſtified the Faking bp the Plaintiff's! Lrabe, but faſd:nothing to 
the Riding; and upon a Demurrer that was adjudged a good 
lea, becauſe the Giſt of the Action was the Taking the Horſe, 
and the immoderate Rivirrcg was valy an Aggravatton of the 
Treſpaſs, and this was Bringlo and Morris's Caſe, Hill. 27 & 28 
Car.” 2. B. R. Et per Hole Ch. Juſt. in the pzͤcipal Tale; the 
quouſij; is de an Uggravation, o the alan wal not bwught 
fo? Taking the 118. but tot the falſe Impriſonmont and detaining 
the Plaintiff {qz S n it! Treſpaſs fo? Taking theee Shoeph 
every Shotp 18 the Canle-bf the Aon, (vir.) Patt of the Cauſe, = 
and (o-fo? trpziſoniiix the Plaintiff for three Dayn, und th 
the Takitig' every Sheep and impxiſaning k edech Part of the 
Time mut de answered ; tis true ik che ialneit had deen ts 
pay 108. f de um and that after: it was pald, the Deftrrnimr-—© | 
detaineb im tin be Had pald 8d. moze, that might: dare been 
matertal, dut then the 1Ilaiabiff Mond have let fach this Matter 
in * a Replication; ſo this was) adjudged a good PAE. Moor 504. 


2 Saund. 5, 
Sid. 472. 


Sheppard verſus Tailour. 


(7. 3 Replevin foꝛ Taking fix Diſhes, the Defendant juſtified 1 
1 user à Judgment in a Court- Baron, and a Levari facias judgment in 
awarded, by Uertue whereof he took the Diſhes, and upon a De- a Court-Bz- 
murrer to this Plea it was adjudged to be ill, becauſe the Exe. 4 
cution upon a Judgment in a * ought to be by Diſtrin- 
| Cas '2 | gas, 


/ 


—TTUSTIFIGATION 


gas, and not by Levari facias, unleſs there is a ſpecial Cuſtom to 
warrant it; beſides, the Defendant ſhould not have begun bis 
Plea With the Judgment, but ſhould have gone on gradually, 
(viz.) he ſhould have ſhewn that there was a Plaint levied, &c. 
and taliter proceſſum fuit ſuperinde, that a Judgment was ob- 
tained, &c. | Er t 8 Ning | 


Freeman verſus Blewitt. Hill. 12 Will. III. 


INNS 36571 Court agreed, that in Treſpaſs; if: the Sheriff oz other 
ges unab-  Pincipal Officer juſtifies by Uertue of. a Capias 02 any returnable 
returnable tit, he muſt ſhew that the Crit was returned, but not if he 
Writ,hemult juſtiſies under a Keplevin oz an alias Replevin, fo theſe are not 
Writ was re. łreturnable CUrits, but a Pluries Replevin is returnable ; fo2 the 
turned. UUtit commands the Sheriff to replevy-the Goods, vel cauſam 
nobis Ggnificare, therefoze he muſt return the Writ, otherwiſe 
this Inconvenience might happen, (viz.) that ik the Defendant 
ſhould appear and be Nonſuit (fo; he is the firſt Adoz) the Court 
would be at a Loſs how to give Judgment, whether pro retorn 


| habend', 02 a Capias in Withernam, oz a-meer Nonluit. 


Searle verſus Bunnion. 


2 Mod. 70. (9. 1* Treſpaſs, &c. The Defendant pleaden, that he was | 


23 poſſeſſed of the Locus in quo, &c. and ſo juſtiſied the Ta- 


ſtify on I king the Cattle Damage feaſant; and upon a Demurrer to this 
Poſſeſſion Plea it was objected that it was ill, becauſe tis not ſufficient fo2 
eine , bim to lay generally, that be was poſſeſſed, 8c. foz in pleading 
Title. he ought to ſhew-the Commencement ol his Term: Sed per Cu- 
riam, where Treſpaſs is bꝛought, and the Defendant- will jſuſtifp 

* yel.75- by Uertue of any“ particular Eſtate, there he muſt chem the Com- 
cro.car-133 mencement ok ſuch: Eſtate oz Title,” but where the Matter of 
utw. 5 Juſtification. is collateral to the Title to the Land, (viz.) whete 
the Title can never come in Queſtion; there ſuch a Juſtifica- 

tion as in the pzincipal Caſe, is good. 


Le} 374 © ' 
1 & 4 , . 
17 1465 | 
” 


6) P 


firſt Chyiſtian King publiſhed them in Writing. 


ÞE Saxon Laws were all unwaitten till Ethelred the gel- sreln. 


(2.) And thoſe Laws had a Mixture of the Britiſh Cuſtoms, Seld. on For 


and the Daniſh Laws had a Pixture of both; but William, cal- w 


led the Conqueror, made a new Model of them, fox ſome he ap- 
p20ved, and ſome he rejected, and added moze, of which there was 
a Copy in Rowland Abby, under this Title, ce's ſont leges & 
les Cuſtomes que le Roy William Grantoiſt a tout le people de 
Angleterre apres le Conqueſt de la terre icy, &c. | | 


30 M2. Selden tells us, that the Roman Laws were in Ale in 
Britain, fo2 they had ſeveral Colonies here, and each of theſe Co- 
lonies was governed accoding to the Roman Laws, but compares 
them to a Ship, which by long and frequent. mending hath no- 
thing left of the firſt Materials of which it was made. 


relic 
17. 


(4) And as to that Queſtion, when and. how began our Com 


men Law, he tells us tis a trivial Queſtion, and that it began 
as the Laws of all other States, (viz.) when there firſt began to 
be a State in the Land. in 


(5) Laws are divided into Arbitrary or natural Laws, the laſt 
of which are eflentially juſt and good, and bind every where and 
in all Places where they are obſerved, 


(6.) Arbitrary Laws are either concerning tuch Matter as is 


in its (elf mozally indifferent, in which Caſe both the Law and the 
Hatter and ſubject of it is likewiſe indifferent, oz concerning the 
natural Law it ſelf, and the regulating thereof, 


(7. Now all arbitrary Laws are founded in Convenience, ann 


depend upon the Authozity of the legiſlative Power which ap- 


points them, and both are fox maintaining publick Over. 


(3) Thofe which are natural Laws ate from God, but thoſe 
which are arbitrary are properly humane and poſitive Jnftitutions. 


% Upon the Whole, we may conſider the Mozl as one unl- 
verſal Society, and then that Law by which Nations are *. 


ne, Cap. 


Par. 7 . 


——_ 


22 LEASE at WILL 


ed, is called Jus gentium, if we conſider the TWo2id as made up 
of particular Nations; then the Law which regulates the publick 
Oper and Right of Men ts called Jus publicum; and that Law 
which regulates the pzivate Bight of Men is called Jus civile. 
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3 1 a Leue is mape at Will, 

Will ca tet u ola « Pear i tbrftſitt, 
his Will af. map determine his Will, but then he muſt pay that Quarter's 
ter a Quar- Kht; ati if the Lt vetetmine 10 Mit after the Corte 
rerofa rear fijehit of a Qiidttbr,, Ye thall 1972 his Kent coe that Ditartet $ But 
without pay- if a Leaſe be m ide from Peat te Pear, quam it ambabus parti- 
ing that bus placuerit, in ſuch Caſe after a Pear is commenced, neither the 
Near Lefſo2 02 the Leſſee can determine their Wills fo2 that Pear, be- 
cute they have willed the Eftate tettiiin kor ko long Time. 


Leſſce a 10 T ER Holt Eb. 
WAl cannot. 0 P the Leite, a 


| Knie 3% 11 Nie 121% 1 
Germaine verſus Orchard. Trin. 6 Will. III. 
ell 246. (2 Tc Cat? was, Leſlee for Years of Lands grönted tor 
all nf La 18 Wh Great, Tullarau 
Lasch ro unnd Alligns, Habenduch fb to cutozs, &c. after 
1. N. — the Death of the Szantoz and his (ite ; adjudged, that. by the 
to him and. Gang of tHe Lands generaltp, the Grantee is Trhdht only ah 
tors after the Kilt to the G1anitd!, That bell ſtate endugh to tatis th 
Death of  Gzant ; £02 it dörh tidt appear that by a zante of the Lanvs the 
Leer and O2anto2 intended to pals his whole Jutereſt and Term; put this 
his Wife, his Mbgiment was 1 0 in ty et eguer Chambet, and 14 770 
e ee ee 

ears, and grants it to W. R. (n ping d NS ibid 

60 üb kor what Term 15 We 1 Tate „N. N on. 

Ip Cenant at tali to the Seankbrs bat ik be vevite Bra les 
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to W. R. the whole 'Eftate-paſſeth; fo2f it could be an Enete 
2 — it would either never begin, oz determine as ſoon as it 


Anonymus. Paſch. 4 Annz. B. K. 


(3. ER Curiam obiter, it was held, that a Gant 0 Autha- Difference 
57-0 ritp to come upon my Lands, and to hunt there, is but »bere there 
a Licenſe-and no moe, but if tis to take the Profits, tis u ne 
Leaſe at Mill; ſo if tis to take the Profits foz a Pear, tis a here an In- 
Leaſe foz a Pear, fo2 this paſſes an Jntereſt, the other is only Let 


an Authozity to do particular Aﬀs. 
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LCs of a Legacy. properly belongs to the 1-zcy © 
Spiritual Courts, fo2 ſuch Bequeſts were not good gane 


Spititual 


at Common Law, the Rule being poſt mortem tunc tua non Cour. 


. _ 


ſu t | 
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(2.) But this mult be underftod where a Legacy is deviſed 5 4. 
generally; but if tis payable out of the Land, oz out of the JÞ20- 3 = 
fits of the Land, an daten ot the Caſe lies at Common Law, of Lands, the 


but the uſual Kemedy is in Chanter r. in Chanter 


| (3.) The Teſtatoꝛ being polleſſed of ſeveral Leaſes, -devi:ed Where an 
them to his ite ko; Lite, Remainder. to his Son kot Life, and Wee 
he owing ſeveral Debts, the Wife 1 as far as the Goods and [2 Lege. 
perſonal Chattels went, and allented to the Legacy and died, cy. 

there being ſeveral Debts ſtill unpaid; then her Executoz 

articles: with thole Creditozs. to convey a Leafe to. them, 

and they exhibit a Bill in Equity againſt the Executoꝛ and 

the Son, to pape a Conpepance, and the Lord Keeper. Finch 
detreed a Conveyance; toz firſt, an Executoz is nat bound to pap : Ch. Kep. 
2 Legacy unlets he hath Security. given to rekund, if there are? 
ebts; and the Reaſon is, becauſe a Legacy is not pue rill the 
Debts are pald, kaz a Man mut be Juck befoze he ls Cha. 
titable; and therefo2e, if a-Legacy is pald, it rematus kill in the 
Hands ok the Legatce as a Legacy z. but ik the Legatee alten bona 

fide, the Creditoz is d(kf:ated, ko: be had a Title, and * 
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1. 1 B E L 


chaſer ſhall not be pꝛejudiced by this Truf for'Crevitozs 2 Nom 
in the Principal Caſe, an Aſſent to a Legacy will. * do any 
moze than an aitual Payment would have done. 


Ch, Rer. (4) A Sum of Yonep veviſed to W. R. to be piſpoſed as the 
o Teſtato2 ſhould appoint by a Private Note; not it there was no 
ſuch Note 02 Appointment, then tis a Legacy to W. R. bimſetf, 


Moor 713 (5.) Legatee of a Term muſt not:-plead; that it was veviſed to 
him, and that he entred; but that be entre by re of err _ 
cutot, 02 Virtute B. ag | 


224 
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The Ty ** Alme 6&9 Nor. rin. 11 will III 
_ 5e ann ge 


What ſhall (i.) -Ndicement tur a Libel amet feveral Stibſeſs; &c. to oth 
he a Li- Jury, unknown. Et per Curiam, - where a TUriting 
wharn®": which inveighs againſt Mankind in General, oz againſt a particu- 
lar Ower ok Wen ; as fo2 Inſtance, Men of the Gown, this is 

no Libel, Hut it muſt deſcend to Pacticulats any Individuals to 

make it a Libel, Soy ys Bone 


The Queen 0 Drake. ne "Mich 5 dna 2.1 


a Ga a6 (3.) n agalnſt the Defendant, letting fohth,; 1 
Information being evilly diſpoſed, &c. did make a Libel entituled Mer⸗ 
Aenne in curius, containing divers ſcandalous Matters ſecundum teno⸗ 
one Word rem ſequemt, and fo let fozth ſome Paragraphs, and in one of them 
from rhe Li- there was the Cod Nec inſtead of Now, lo that it was not lt 


3 terally the ſame as in the Libel ; however it div not alter the 


Senſe; Tal upon Not guilty Peavey. this Vofſen nee e oe 
e 


81 dir N 


l 


"Li 1B4E] L 


ceived at the Trial, the Counſel foz the Defendant juſifed; that 

it might. de found Specially, which was done; and afterwards, 

upon arguing this Special Uerdix, Judgment. was given foz the 
Dekendant: It was objexed againſt him, that this Wariance 

was immaterial, aud that in every Ation fo: . Wows the Plein ⸗ 

tiff uſually declares, ko: Speaking hzc Anglicana verba ſequencia; 

but tis not neceſſary ta pꝛove every Wozd therefoze to make every 

llteral DmiMlon oz Uarlation fatal, would be ta make this action im- 
pꝛactible. But per Curiam, the * Tenor is the Tranſcript, Sopp of * Pen- 5- 
ſome Ozigtnal, to which tt may be compared, and therefoe there ® ®* 
tan be no Tenor of Mos ſhoken, becauſe. there is no (Uritten | 
Oꝛiginal; but there may be a Tenor of a Writing, Which Nan 

always impozts a true Copy of the Thing witten, and conſifts 

in Identity. Et per Holt Ch. Juſt. 4 Libel map be diſcribed ei 

ther by the Senſe, oz by the Mads; and theretaze an Jnfozma- 
tion charging, that the Defendant made a (Writing, cantaining 
tuch TWozds, is good, and in fuch Caſe a nice Exactneſs-ig. nat 
required, becauſe'tis only a Deſcription of the Senſe and Subſtance 

of the Libel. But an Inkozmation, charging the Defendant with 
making a Writing ſecundum tenorem fequentem, there th Writ- 
ten Libel, and that ſet fozth in the Infomation, muſt exactip a- 
ret, becauſe every Mom in the Infozmation-is.a Park of De- 
tription of the very Libel it ſelf ; ſa in Treſpaſs, Quare-clauſum 
fregit, &c, ik the. Plaintiff lets fozth the Buttalls. and Bound, 
tles of bis Cloſe, and fails. in the Picot hire, he cannot re, 
cover; becaule he 1s obliged ta pwoe his Del 


| » e his Deſcriptions and 
2 155 no Difference. between Wrongs done bn los and by 
ngs. * 0 N ern Dr ti ? 
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(J.) Voꝛds are tranſient, and vaniſh in the Air as ſoon ag Dyer 203. 
ſpoken, and there can be yo Tenor of them, as hath been al- Cre. 523: 
ready obſerved, and therefoze an Jdentity is not required, and job. 125. 
_tho' the Jury find ſome Omimons, it will be ſufficient, ff Ye!v-45,: 5: 
ſome be proved, and in ſuch Caſe the Plaintiff ſhall recover 3 but Je G. 
when a Thing is Written, tho' every Dmiſſſon of a Letter map = Saund. 121. 
not make a Uartance, pet if ſuch Omiſſion makes a Mom of an- O Ent. 508. 
other Signification, tis fatal. | 


Cropp verſus Tilney. Mich. 5 Will. III. B. R. 


(4) TPON a Crit of Erroz on a Judgment in an dc Tanuends,, 


tion on the Caſe, wherein the Plaintiff declared, that where roof. 
8 to de elected koz a Member of Parliament, and that the 


efendant cauſed a Libel to be pzinted of him with theſe Mozds, 
War with 8 of 
* Wwaic 


as ſpoken by the 0 There is a 
Ws | g 


& % 


; © 44 — 2 * . 


— . — 
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which I can fee no End, unleſs the Young Gentleman 
on the other Side of the Water, ( innuendo the Prince 
of Wales) be reſtored, per quod, he loft his Election, ad 
damnum, &c. there was a Gerdick fo2 the Plaintiff, and 
Judgment in C. B and now, upon a Crit of Erroz in B. R. 
* 3070. 425. it was inſiſted, that an * Innuendo cannot beget an Action, no; 
Rolls. make that certain which was incertain befoze, and that here was 
Yelv. 21. no Scandal; and if ſo, this was not a Libel. Sed per Holt Ch, 
11 Juſt. ſcandalous Matter is not neceſſary to make a Libel, tis e- 
44. nough, if the Defendant induces an ill Opinfon to be had of the 
Plaintiff, oz to make him contemptible and riviculoug ;-as foz 
Inſtance, an Action was bꝛought by the Þugsband fo2 Riding Skim- 
mington, and adjudged that it lay, becauſe it made him rtdicit- 
lous, and expoſed him. Every Man underſtands who fs meant 
by the Young Gentleman on the other Side the Mater ; if TWows 
are Falſe, the Defendant map juſtify in an Action, but not in an 


Indiament. 
The King werſus Bear. Hill: 10 Will. III. 


2 Salk. 417; (5-) I Ndi&ment fo2 Making, Writing, Compoſing and Collefing 
; [ ſeveral Libels, in uno quorum. continetur inter alia juxta 
tenorem & ad effed um ſequen'”, &c. after a Uervit this was held 

48 2+ good, fo? juxta tenorem impozts the ſame Mords; foz * Tenor is 

dan a Eranſcript, which it cannot be if it differs from the Libel ; k 
it had been ad effeckum ſequen'; it would not do, fo2 that might 
impozt an Identity in Senſe, but not in Mods. "TOY" ORE 


EEs £- * 4 oP a 
IH 4 
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Limicarion of Adtion. | "See Evi- 
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L Collins werſus Denning, Fill. 12 wh B. R. 


010 N. gumpßt, in which the Platntic declared, that the De- Where Nee 
fendant being indebted to him (ehe Plaintiff) in 20 1. 7072 = 

p2omiſed to pay it upon Demand, and that he (the Plaintiff) had is « gooa * 

on ſuch a Day and Place demanded it, but the Dekendant refuſed *!<*- 

to pay it; the Defendant pleaded Non Aſſumpſit infra ſex Annos, 

&c. und upon a Demurrer to this Plea it was inſiſted, that it 

was ill, koz it Could not be Non Aſſumpſit, but Actio non accre- 

vit infra ſex Annos, &c. becauſe the Duty ariſes from the De- 

mand and not from the Promiſe : But this Dbjection was not al- 

lowed, ko; Payment * Demand is no moze than what is im- 

plied by LAW. | 


Ewers vegan Jones." Mich, 2 Anne. 


(2 ) The ® the Admiralty by the Seamen again. the Owners Mod. Caſes 
fox Wages, the Defendants pleaded the Statute of 25: 

Limitations, (viz) That it appeared by the Libel, that no Suit Nell pleaded. 
was profecuted fo2 this Matter within fir Pears, whereas thep 

ſhould have pleaded diretly, that no Suit had been'bzought within 

ſir Pears after the Cauſe of action accrued ; and if the Statute 

had been rightly-pleaded, it would have been a good Bar; fo2 per 

Holt Ch. Juſt. tho the Statute doth not extend to Cauſes mari- 

time, ſpiritual, oz equitable, but only to Duties at Common Law, 

pet Mariners Mages are a Duty at Common Law, and if ſued 

ko at Common Law, the Statute would have been a good Bar. 


* Hide verſus Partridge. . O Taſch. 1 Anne. < 


(3) 1 I a Motion for a Prohibition to the Admiralty, 8 
ſuggeſting a Contra at Land, and a Suit fo2 Ta- statute ex- 


ges thereon by the Mariners againſt the Owners, upon 1 


Wa- 
Gg 2 ward: g. 


= — — 
” * 1 


Limitation of Action. 


* 


"ne X 
— — K 3 6 
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ward bound Uoyage, and that he had pleaded the Statute of Li. 
mitations in that Court, which Plea was rejected, foz that the 
Statute did not extend to Cauſes maritime, &c. and that it wag 
no Plea in Bat to a Truſt o2 to a Legacy; and now it was in. 
ſiſted fo2 the Prohibition, that the Common Law had a pꝛoper 
Tutisdixton fo2 Mariners Mages, and that the Suit might be 
as well bzought fo2 ſuch Wages in the Courts of Common Law 
as in the Admitalty, ſo that the Adniiralty had at moſt but a con- 
current Jurisdickion in this Cale with the Courts of Common 
Law, and that only by Judulgence of Law, which ought not ta 
be extended ſo far as to ſuffer them to pzoceed in the Admiralty, 
otherwiſe than they might at Comrꝛon Law: Et per Holt Ch, 
Juſt, Jt is a Queſtion among Merchants, whether Mariners 
Wages were due fo2 outward-bound Ships: But per Powell Juſt, 
whether they are due oz not, fs a Queſtion pꝛopetiy determinable 
in the Admiralty; and he queſtioned, whether the Statute could 
be pleaded to a Suit in the Spiritual Court for laying violent 
Hands on a Clerk; and per Holt Ch. Juſt; clearly it would be no 
Plea in that Caſe, no moze than it would be to an Indickment at 
Common Law, koz that is a Pzoſecutton of a publick Nature, 
pro reformatione morum, und not a pzivate Action of the Party 
to have Recompence in Damages, the Rule was fo? the Plaintiff 
to take a P2ohibition, and to declare upon im. 


Morſe verſus Braxton. Paſch. 12 Will. III. B. R. 


An original (4.9 (7 SE, &e. in which the Plaintiff laid his Action in Not- 
in one Coun- folk; the Defendant pleaded the Statute of Limita⸗ 
maintain an tions; the Plaintiff teptied an Ouginal taken out in Suffolk, upon 
Action in Which they were at Jſſue, and the Plaintiff had Judgment in C. B. 
corner but upon a Writ'of Erroz in B. R, that Judgment was teuerlen, 

becauſe an D2iginal in one County cannot maintain an Action in 

another County. 5 - 4 ' 83062] 7.1464 


Words (.) Scandalum Magnatum is not within the Statute 2t Jas. 
which © Cap. 16. 1102 flandetous (Wows, which are adionable only by Rea- 
are not with- (On Df any ſubſequent Loſs o: Damage, no? ſlandring a Title, but 
in the Sta- flanderous Moꝛds, which are perſonal and aftionable in them⸗ 


= _ ſelves, are within the Statute, _ ff | 

Where the | Wk 
Plaitif is (6) Where the Plaintiff is beyond Sea, his Cafe is not withit 
his Caſe is the Statute but if the Defendant is beyond Sea, tis otherwiſe. 


not within | 
the ras: 7.) here an Arion is batrable-by this Statute, a nem Pie 
dene promiſe mile will revive it; (o tis of an Acknowledgment; becauſe that is 


Where a 
Vill revive Cyſdence of a Pzomile. - 5301-33 
. (8) K 


J 


the Action. 3 
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(8.).A Latitat taken out and continued 
the Statute, fo2 tis a Demand. 


is a good Avoidance of 
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Wilkins werſus Mitchell. 


(10 be an Aion of Debt ko: Rent bjought in an inkerio: Court, lun. 

1. the Plaintiff was Nonſuit, whereupon the Defendant had 4nie4 

Judgment, but they refuſing to ereciite it, B. K. was moved fo2 Pere ie, 

a Mandamus, hut it was denied, becauſe the Defendant had a le: «nocher, and 

o Remedy, (vis) BY the Writ de executione judicii out of the bebe. 
ancery, | | 


The King verſus Mayor of Dartmouth. Trin. 
£7 ge 12 Will. III. 


(2.) N Mandamus to reſtoze W. N. td the Plate ſervientis ad Mandamints 
= , Clavem, meaning the Serjeant of the Mace, &t. The g l 
Return was, that there was no ſuch Office in that Coppozation, % ncaa 


but that there was an Dflice Servientis ad clavam, to which thep of Cn 
p2eſctibe to put in and out an Officer at Pleaſure; &c. 


The Ning werſus Mayor bf Andover. Trin: 
12 Will. III. 


7 N to teitoje hit to the Place of an Albettiiaii 2 Satk. 434. 
IVI m Andover; the Return was, that he wag ſo Poo? 7 erg 

that he could not pay the Tates: Et per Holt Ch. Juſt. Where poor Alder. 

a Man tho" Poverty cannot pay his Scot and Lot, tis fit to man. 

— un of Bagiſtracy, but not ot Liberty 5 ſo a Mandamus 
enn 2 
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Lee verſus Oxenden. Trin. 3 Will. III. B R. 


Mod. 332. (4.) L ſuggeſting that he was debite juratus & admiſſus in 
dot * loco & officio of à Proctor, & c. and alſo that he was 
Poder in Diſplaced and amoved from his ſaid Office, pꝛayed a Mandamus tg 
Drs. Common. he reſto2ed, and inſiſted, that he had a Freehold in his Dffice, and 
that it concerned the Adminiſtration of Juſtice, but the Manda- 
mus was denied, becauſe this Matter was meerly ſpiritual, and 
B. R. cannot take Notice of it, no2 coxett Erro2s in their P2o- 
ceedings, in Caſes where they have a p2oper Jurisdiction and 
Cogniſance ; ſo that this being of an Cccleſiaftical Nature, and 
the 1 being a judicial ad, it cannot be avoided but by 

Appeal. 


The King verſus Mayor of Cheſter. 


2 a (5.) A Mandamus was granted to reſtoze Brett and eight other 


i , Perſons to the Plate of Common Council- men of 
Perſons Cheſter; the Mayo? made a bad Return, however, the Court 


_ jointly,  quaſhed the Mandamus, being joint for nine Perſons, when'thep 


PURE had ſeveral Offices and Intereſts, and ought to have ſeveral CUrits 


of Mandamus. 


The Queen verſus Cory. Mich. 8 Will. II. 


Where not (6 1 Court was moved fo2 a Mandamus to the Juſtices 
ee of Peace, foꝛ that they pꝛoceeded to remove W. R. 
Affidavit of from his Place of Abode, after he had offered to give Security 
rhe Fact. to indempnify the Pariſh: Et per Holt Ch. Julf. In a Matter of 
'Right, as fo; Inſtance, where a Mandamus is pꝛaped to reſtore a 
Man, &c. we never require an Affidavit of the Fact, but this is 
required upon a ſuppoſed Failure of Duty in the Juſtices, and 


therefoze denied to grant a Mandamus till Affdavit made, &c. 
King and Queen verſus Dr. Gower. Trin. 1694. B. R. 


e A Special Mandamus was dire#ed to D2. Gower, &c. re- 
Ce e775, citing, that ſuch particular Fellows ok his College 
Fellow of a had not taken the Paths, ſo that their Fellowſhips were void by 
College. the Statute x Will. 3. and requiring him to turn them out, and 
to place new Fellows in their Room ; the Return was of ſeveral 
Statutes, one of which was, that no one ſhall loſe his ah 


5 


M A N D A MUS. 231 


without being heard and admitted to anſwer the Charge, any 

that the Perſons named in this Mandamus were duly elected, 

&c. and that non conſtat, &c. but they had taken the Oaths : 

Et per Curiam, as to this laſt Part of the Return, tis ill, be- | 
cauſe the Paths are to be taken befoze the Maſter and Fellows; 
but the chief Queſtion was, whether a Mandamus would lie in 

this Caſe, and in this Banner, and the Court inclined, that it 
would not, becauſe the Fellows who are. to be turned out, are 

no Parties to this TUrit, ſo that they would be diſplaced with- 

out being heard, and without Anſwer ; and this differs from 

the Common Cales of Mandamus, which are uſually to reſtoze 

Men to their Rights, and are direfed to them by whom the Jn- 
jury is done ; and tho' it may happen, that even in ſuch Cale a 
Man may be turned out of his Place, pet that is collateral, and 

not by Command of the Tarit, | pg 


275 The King werſus Taylor. . 2 


(2.) MA Andamus to reftoze him to his Place of Alderman of And, 
= the City of Glouceſter ; the Return was. made by the be dg, 
Yayo? and Bailiffs, (viz.) they returned their Power, &cc. and and were 
that Taylor was removed by thirty ot the Common Council-men be Return 
in the Council Chamber aſſembled, fo2 that he was a Common 1 
Drunkard. Et per Curiam, this Return was adjudged ill, be- Cauſe of Re- 
cauſe it did not appear, that the thirty Common -Council-Men ug. Vo 
were then and there aſſembled as a Common Council, foz they 
might be there to Feaſt, oꝛ to other Purpoſe. 
But that the Caule returned was ſufficient to remove him. tis 
true, if a Man is Dꝛunk by Accident, that would not be Cauſe 
to remove him but habitual Dzunkenneſs makes a Mau un⸗ 
men to be a Magiſtrate, and diſables him in Point of Govern- 

ent. r 20G 23G 01% 40 4J4;.4 [5555 
Cho the Removal. was by the Mapoz and thirty, of the Com- 
mon Council-men;/ pet the (Urit ought not to be directed to them, 
but to the Copporation by its pzoper Name, as it was in this 
Cale to the Mayor; and Bailifls. 1 (QI + 
But the Beturn being dl fo2 the .Reaſon befoze mentioned,,a |, R. 
Writ of Reſtitution was granted; and alterwards the Queſtion % w 
was, whether the Coꝛpoꝛation might pꝛoceed againſt him de novo 3 Bulſt. 189. 
ko? his Dzunkennels ? and the Court held they might. 
ne enn eee eee 
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The Ning verſus White. Trin. 2 Anna. 


Deniedtore- (9. YN ff Andamus' to reſtore him to his Place of | Clerk to the 
_ brag s M Batchers Company in London, it being a Charter-Df. 


pany in Len- ſice ; but per Curiam, it was denied, fog if tis an Office of Free- 


don. hold, he map have an Afliſe, if tis not an Office- of. Freehold, 
—_ only a Puvate Dervice, which doth not concern the 


The Quern verſus Inhabitants. of Littleport. Hill. 


+ Salk. 5314 (10) ＋ 5% Caſe is repozted in 2 Salk. by the Name of 


3 Tawny's Caſe, it wag thus f. A Mandamus to the 
Wanda Churchwardens and Overteers of the Poor of the Parich of Litle- 


co the pre- Port, to make a Rate to reimburſe the old Dverſeer of the Pooz 
ſcerstomake What Boney he had laid out of his own fox Reltef of the Poozr 
« Ratetore- The Return was, that the majeꝛ Part of the Pariſhioners diy 
imburie the not agree to his Accompt ; and the Queſtion was, whether the 
Plaintiſf Tawney, being a fomer Dverſeer, but now out of his 
Dffice, ould have a Mandamus to the pꝛeſent Overſeers to 
make a Nate to reimbutſe the Money he laid'out of his own- to 
relieve the Poo? ? Jt was inſiſted in his Behalf; that he ſhould 
have a Mandamus, becauſe he was indictable fo; net relieving the 
002, tho he had none of the Pariſh Money in his Þands; and 
e might die in his Office, therekoze it ſeems reaſonable; that the 
Law ſhould give him ſome Remedy ſince it tubjetts bim to this 
Charge. But per Curiam, The Law doth not-oblige Him to lay 
out his oton Mone to relieve the ]Þo02z but he is to make a Rate, 
and this is to be allowed by the Juſtices, and the Poo? are to be 
relieved out of this Money when raiſed; other wie the Conſe- 
quence would be, that Overſeers of the Pooꝛ would lap out what 
Money they pleaſed, and Charge the Parith withitz-ſo that what 
be did in this Caſe was voluntary, being in no wife compellable 
to do it, and therefoze it would de unreaſonable in this Court, 
to compel the fuoceeding Overſeers to reimburſe'him; he ſhould 

elther dave kept hisown Boney, 0} taken Care tu habe a Rate made, 
and that would have been his pꝛoper Method ; and this Court ne- 
ver allows a Mandamus where the Law hath pzovided another 
— and a Rate cannot be made as fo him, but to relieve the 

1002. BE Tent 


4 The 


M A N D K M U S. 


„„ a. Sa. — 1 . 


he Queen 1 as Sir Richard Raines. Mich. 6 


(1 TW is a Cafe repotted //by this Name in 1 Salk. but 


1 Salk. 299. 


tis not the ſame Caſe, no2 in theſame Term, but four Mich. 10 W. 


Pears after. ſſ. Mandamus to admit her to the Probate of a Will by 


Mandamus 
to admit one 


which ſhe was Erecutrir ; the Return was that ſhe was made Exe- to the Pro- 


cutrix durante minore ætate of W. R. and that the laid W. R. was 
now of full Age, ſo that the Teſtatoz remained Inteſtate. Et 
per Holt Ch. Juſt. He ſhould have returned generally, that the 

was not Executrir, oz if he would return the Special Matter, 
as he hath done, he ſhould have averred, that ſhe was not Exe- 
cutrix aliter vel alio modo; but that the Return now made was 
not a direct Anſwer to the UUrit, but only Argumentative, to ſhew 


that ſhe was not Erecutrix. But the Court would not grant a 


peremptory Mandamus ; they quaſhed this fo2 the Jnſufficiencp of 
the Return, and amerced the Oefendant, and o2dered an alias Man- 


damus, that the Suggeſtion of the CUrit * be fully and plain · 


ly anſwered. 


bate of a 


Will. 


(12) Tho' the Return is inſufficient, yet if it appear thereby sid. 4. 


that the Party ought not to be refed, he hall no be re- 
ſtozed. | 


(ig.) Where the Place is of m meer Service,no "- 9 will lie; 
as foꝛ an Uſher of a School; but where tis an Dffice, as — 
warden, Sexton, Steward of a Court, &c. a Mandamus will lie; 
and ſo it will to reſtoze an Attorney to his Place of Attozney 4 
an Tnferio2 Court, and to reſfoze the Treaſurer of the Nzew- 
River-Cater z but it will not lie to reſtoze a Proctor of the Spi⸗ 
ritual Court. 5 

(14.) a Fellow of Nexw College was expelled by the Warden, 
&c. whole Sentence was confirmed by the Viſitor; and this be- 
ing returned oh a Mandamus, it was objected, that the Cauſe 
of his Expulſion did not appear. Sed per Curiam, this being a 
paivatc Eleemoſinary Society, and a Ciſito? appointed by the 
Founder, no Mandamus lies ; and therefoze 'tis to no Purpoſe 
to object acainſt the Return. Bags 's Caſe was the firſt Mandamus 


of this Sozt; as fo? thole mentioned tn Ryley they are no moꝛe 


than Letters Recommendato?y. 


Sid. 457. 


Sid. 69, 152. 


Sid. 169. 


3 Mod. 332. 


2 Lev. 14. 


(15.0 Mandamus lies to reffoze a Sexton upon a | Certifitate, 2 Lev. 18, 


that he is an Officer fo2 Life, and 298 ſo much of every Houle in 
the Pariſh koꝛ Mages. | (16) Man 


- 


. 
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234 Maſter and Servant. 
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Anm 


1 Vent. 30 (16.) Mandamus to reſtoze a Common Council man; the Re: 
turn was, that he ſaid Alderman W. R. was a Knave ; Diſallow: 
ed, fo2 the Tozds have no Reference to the Corporation: Jt 
was held by mp Lord Hale, that veturns of this Nature ought 
to be won, and that it was ſo done in Meddlicott's Caſe; but 
of late it was diſuſed, 


Maſter and Servant. 


1 ” * : * 1 * 
* * - . 4 


* 4 — Eng 
— Nr —_— w 


Sir Robert Wayland's Caſe. 


Where the (1.}F JE ured to give his Servant Bonep every Saturday to 
eng Ag ny defray the Charges of the fozegoing Week, the. Ser- 
Cheat of his Vant kept the Money, pet per Holt Ch. Juſt. the Maſter is 
Servant. Chargeable, fo2 the Maſter at his Peril ounht to take Care 
what Servant he employs; and tis moze reaſonable, that he 
ſbauld ſuffer fox the Cheats of his Servant than Strangers 
Roll. 94,93. und Tradeſmen ; fo if a Smith's Pan puens my Þorle, the 
Matter is liable. 


Boulton verſus Arlſden. Paſch. 9 Will. III. B. R. 


at the Sittings at Guildhall, coram Holt Ch. 
Juſtice. | | 


Where the (2.) IN this Caſe it was held, that whers-a Servant uſuaily buys 
liable for his fo2 his Maſter upon Tick, and takes. up Things in his 
Servant. = Maſter's Name, but fo2 his own. iſe, that the Maſter ig liable, 
but 'tis not ſo where the aſter uſually gave him Ready Maney. 

That where the Maſter gives the Servant Money to buy 

Goods fo2 him, and he converts the Money to his own Ale, and 

buys the Goods upon Tick, yet the Maſter is liable, ſa as the 
Goods come to. his Uſe, -otherwiſe not, | 2 


3 
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That a Note under the Hand of an Appzentice ſhall bind his 
Maſter, where he is allowed to deliver out Notes, tho' the Mo⸗ 
ney is never applied to the Maſter s Gle. 

But where he is not allowed oz accuſtomed to delfver out 
Notes, there his Note ſhall not bind the Maſter, unleſs the o- 
ney is applied to the Baſter's Ale. | 


(3.0 A Factoꝛ of the Eaſt-India Company carried over 1200 1. Ch. Rep. 25. 
in Gold to India, where a Cuſtom was due fo; it, but ſaved by Nr * i 
the Fado and never paid: Et per Curiam, the Facto2 ſhall have E= India 
the Benefit of it, and not the Eaſt-India Company, fo2 it wag' Company 
due from them and ought to have been pald; therefoze they can- e Benck: 
not make a Title to it againſt one who hath the PoſſeMion, fo? of what he 
that fs ſufficient againſt all Perſons but againſt him who hath the we a 
very Right, and the Mon ⸗papment in this Caſe was at the Je: Company 
til of the Fact oꝛ. | ISI ought to 


| have paid. 
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FR"OY 


(1. Toe Dekendant was ſued by the Name of John Jer- 1 Salk. 55. 
I maine, Knight; he pleaded in Abatement, that he pinie and 
was a Knight and Baronet; the Plaintiff replied, that he (the par: of his 
Defendant) was a Knight oniy; but the Plaintiſf perceiwing his Name. 

4 | 


” 
* 


—— £ 


MI S N G S ME R 


„ 


| Leave to amend, but it was denied, becauſe there was nothing 


to amend by, fo2 the Bill and Pꝛoceſs was by the Name of 
Knight; then the Queſtion was, whether Baroner Wag ſuch a ne- 
ceſſary Part of his Mame, as the Ation muſt abate foꝛ ¶Mant of it: 
Et per Holt Ch. Juſt. Baronet ig as an eſſential Patt of his Mame 
as Knight, becauſe tis a Dignity, and whether tis created by Az 
of Parliament oz by Letters Patents, tis Part of his Name, as 
Duke, . Viſcount, Marquiſs, Baron, tho' ag to this laſt Name of 
Dignity, there is a Difference between a Baron by Tenure and 


aà Baron by Patent, fo2 in the firſt Cale, Baron is not a ame 


Where the 
Declaration 
15 aided þ 
the Verdict. 


2 Salk. 360. 
Knight is a 

Dignity and 
Part of his 
Name. 


of Diguity ; and if tis omitted it ſhall not abate the Action, but 


a Baron by Letters Patents is a Dignity, and Part of his Name. 


The King verſus Biſhop of Cheſter. 


(2.) 3 a Quare Impedit, the Plaintiff claimed under a Gzant 
to Str William Sands, who granted to the Loo Derby; 
the Defendant pleaded, that Sir William Sands, non conceſſit ta 
the Loꝛd Derby, upon which they were at Jſſue, and the Jury 
found, that it was granted to the ſald William Sands in the De. 
claration, by the Mame of William Sands Eſq; being then an 
Eſquire, and afterwards made a Knight: Et per Curiam, this 
Declaration is aided by the Uerdict, by which the Gzant and the 
Identitp of the Perſon were found ; and this Erplanation is no 
moze than what is often done by the Plaintiff himſelf in late 
Caſes, as fo2 Inſtance, where W. R. is bound in a Bond by the 
Name of W. R. Eſq; and is afterwards Knighted, the Plaintiff 
muſt being his Writ againſt him by the Name of W. K. Knight, 
but in his Declaration he muſt ſhew the Special Matter, (viz.) 
that the Defendant bound himſelf by the Name of W. R. Eſq; 
and was afterwards Knighted; but tis otherwiſe if the Defen- 
dant had craved Oyer of the Bond and demurred. N 


The King verſus Biſhop of Cheſter and Peirce. 


(3) J® a Quare Impedit, the Defendant, as Patron, pleaded 

a G2zant made by King Charles I. to William Thackſton 
Armigero, poten militi, who. granted it ta the Defendant ; the 
Plaintiff craved Oyer of the Letters Patents, &c. and it ap- 
peared to be a Gzant to Sir William Thackſton Knight, and upon 


_ a Demurrer to the Plea, Rookby Juſt” was of Opinlon, that 
_ this might be the fame Perſon, fo2 he might have ſuch a Name 
. by Reputation: But per Holt Ch. Juſt.-a Sant to William 


Ibackſton Efq;; by the Name of William Thackſton Knight, can- 
not be good, becauſe Koight is a Name of Dignity, and hag” 


is 


NI S N O S M E R 


_ 


8 


his Mame, and as much his Name as the Name of Baptiſm ; 
and if he might have ſuch a reputative Name, he ought to have 
pleaded it ſo, (viz.) per nomen, oz cognitus & reputatus per no- 
men, &c. ag in the Caſe of a Baſtard; but Knight cannot be a 
Name in Reputation, there is no Foundation foz it, as in the 
Cafe of a Baſtard, oꝛ the elveff Son of a Duke, who by the Laws 
of Heraldry takes Place as a Marquiſs, but the Title 'of Knight 
can be only conferred by the King; and in antfent Conveyances 
the deft Sons of Dukes and Earls Had only the Addition of Eſq; 
commonly cafied Marqueſs, 8c. and now the Courſe is to make 
the Addition of eldeſt Son to ſuch Title, = 1:45 | 


| Callege of Phiffrians verſus Dr. Salmon. 


(4-) 


. 


EBT againſt the Defendant, koz praQtifing Phiſick 5 Mod. 327. 
without Licence, in which the Plaintiffs declare by glad. 


the Mame of the P2efivent of the College, ſea Communitas of in the Name 


_ the Faculty of Phiſick in London, 8c. Che Defendant crave of be cor. 
Oyer of the Letters Patents, whereby it appeared they were in | 


co2pozated by the Name of the Preſident, College, five Communi- 
tas of the Faculty of Phiſick in London, and were empowered 
to ſue and be ſurd by the Name ok Preſidens Collegii, five Commu- 
nitatis facultatis medicinæ in London, and then pleaded Miſnoſ- 
mer in Abatement : Et per Curiam, the Plea was adjudged good, 
fo2 they may ſue by their Name of Yncozpozatfon, which is Pꝛe⸗ 
ſident, Collegium, five Communitas of the Faculty of Phiſick, 
&c. 0? by the Name given to them fo? that Purpoſe, which is 
Prefidens Collegii, five Communitatis, &e! but here they fire by 
neither of thoſe Mames, but by the Name of Preſident of the 
College, ſeu communitas, &. (0 Judgment was given quod Bil- 
la caſſetur. | | 

Afterwards, Trin. 13 Will. 3. B. R. another Action was 
bzought by the ſame Plaintiff againſt the ſatne Defendant, and 
fo2 the ſame Cauſe; and this was bꝛought in the Name of Preſi- 
dent, College, or © nalty, which was the true Name of 


Intcozpozation; and upon Derurter it was bbjected, that it ought 


to be bzditght in the Name of Preſident of the College, fo! by 
that Mame they have Power to ſue: Sed per Curiam, they may 


ſue by the Name ok Incorporation; o; by the Maine of Preſident 


only; but tho by theilt Charter they have Power to fire by that 


Name ; pet per Holt Ch. Juſt. kl 
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Anonymus. Hill. 2 Annæ. 

FTraverſe of (F.) 7F- ve Plaintiff declared againſt the Defendant by the 
ir tag Name of john, the Defendant pleads he was baptiſed 
repugnant. bp the Name of Benjamin, and traverſed, that ipſe idem Johan- 
nes was ever known by the Name of John; and upon a general 
Demurrer to this Plea, per Holt Ch. Juſt, this Traverſe is re- 

pugnant in it ſelf, and ſtands but as Matter ok Fon, pet Pleas 

in Abatement are not within the Statute of Eliz. but only Pleas 

to the Right and to the Merits of the Caule; but tho' the Traverſe 

was repugnant, tis not immaterial, becauſe it waived the pꝛecedent 

Matter, which was pleaded befoze of Baptiſm, and was become 

the Subſtance of the Plea it ſelf, ſo that now the Jſſiie muſt be 

by what Name the Defendant was called and known, and not by 

what Mame he was baptiſed ; but he might have relied upon his 

Name of Baptiſm, and concluded with it, koz a Man can have 

but one Name of Baptiſm, therefoze it implies a Negative of it 

ſelf, without ſaying, that he was called oz known by no other 


Anonymus Mich. 10 Will. III. 


Where an (s.) T* Obligoz was bound by the Name of W. R. be 
— — map be ſued by the Name of W. R. alias dictus W. C. 

| if his Name fs ſo ; but if his Mame is R. W. the Obligee can- 
not ſue him by the Mame of S. W. alias dictus R. W. foz he can- 
not have two Nameg of Baptiſm, neither is there any Remedy, 


unleſs he hath eſtopped himlelf by Appearance. 


_ Knight's Caſe. Trin. 2 Anne. 


1 Salk. 129. (7,) AR againſt John Knight, the Defendant pleaded in 
Where 50 - Abatement, that his Name is Thomas, and. there- 
he pleaded UPON the Plaintiff. commenced a new Aion againſt him by his 
in avare- right Name Thomas; the Defendant pleaded in Abatement à fog. 
his Name mer Action depending; and upon a Oemurrer. to this Plea it 
was Thomas. WAS inſiſted, that the Averment was againſt the Recozd, fo2 that 
John and Thomas could not be the ſame Peron: Sed non alloca- 
tur, fo2 in Fait it map be ſo, the Plaintiff ſhauld have conkeſſed 
the Miſnoſmer, and pꝛaped an Abatement of his TUrit betoze he 
had pꝛoceeded to a new one. | | 


2 Allen 


— — eprous 


— 


239 
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% 


MON E Y. 


Allen werſms Symonds. 


bn SE, &c. in which the Plaintiff declared againſt the 4 Mod. 347: 
Defendant by the Mame ok Symonds ; the Dekendant 
pleaded in Abatement, that he was known by the Name ok Symms, 
abſque hoc, that he was known bp the Name ol Symonds; the 
Plaintiff replied, that he (the Defendant) was known as well by 
the one Name as by the other; and upon a Demurker to this 
Replication, per Holt Ch. Juſt. the * Pꝛecedents are both Maps; Rg. Pat. 
thereupon the Defendant accepted a new Declaration, but with- 16. 
out Payment of Coſts. | nn 


M ON E x. 


- 
=__Y * — — * ct th. — — 


Dixon verſus Willows. Mich 8 Will. III. 


(1. PO N a Motion in Arreſt of Judgment, after a Ger- : Sail. 446. 
| dict upon an ladebitatus Aſfümpfit for 131. 16's. fox 

nine Guineas, without ſaying ad valorem : Jt was held, that the 

Broad-Peices were in Gffeit the firſt Gumeas coined in England 

fo; 20's. and went at thar Nate foz tome Time ; but the Kalue 

of Gold riſing, theſe Bꝛoad⸗Peices were made current by Pꝛo⸗ 

clamation at 11. 18, 4 & and the there was afterwards a ſe⸗ 

cond Riſe- in the ]Pzice-and- Unlue- of Sold, yes there was no 

]Pzoclamation to raife- the Galue of theſe Pieces in Pꝛopoztion 

ts the Ualue of Golds But afterwards, when Guinea were 

coined,, they were made in Reſpect to the Gale feb upon Broad 

Peices by JN26clamation;” as alopefatd tho? thers is no dd of 

Parliament 92-Ower- ok State for thefe- Gviness as they now art 

taken, pet being coined at the Mint, and haun dhe Ming s la- 

ſignia on them, they avelawfut Monep, and tuts ent at the Ua- 

lue they were coined and utter d at the Mint. 
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1 Lev. 58. 


2 Lev. 4. 


2 Lev. 57. 


(2.) Aſſumpſit fo2 ſeveral Particulars, amounting in all to 
70 l. but by Miſcaſting it was alledged to amount to 90 J. per 


. ſhould the Jury give above 70 l. the Cerdict would be 


naught, if under 701. tis good. 


, 


(3. Debt fo2 Rent, and the Plaintiff demanded leſs than due, 


adjudged illi after a Gerdic; the Caſe was, that the Year's Rent 


amounted to 60 1. and the Plaintiff declaring fo? the Arrears fo2 
one Pear and an Half, demanded 801. Nenn it came to 90 1. 


See 88 92 Eliz. 22. contra. 


(4 ) Jn Covenant, and a arent Dem: to the Declara- 
tion, fo2 that the Plaintiff demanded moze than appeared to be 
due, upon the firſt Bzeach, and leſs upon the (ſecond, Et per 
Curiam, the firſt may be cured by the Plaintiff's Releaſe, oz by 
the Uerdict upon the TUrit of Inquiry finding leſs; and as to 
the ſecond, 'tis well after UMerdict, oz upon a General Demur⸗ 
rer, but not upon Special Demurrer, and chewing it fo2 Cauſe. 


MORTGAGE. 


| Gory's Caſe. Hill 9 will I, in Cancellris 


(1.) Ecreed by the Low Chancellor Somers, that where 4 
Mortgagee lends moze Monep upon Bond to the 
MWozrtgago!, he ſhall not redeem unleſs he pay the Pꝛincipal and 
Intereſt due on the Bond, as well as on the Moꝛtgage. But ik 
he moztgage the Equity of Redemption to another, the ſecond 
Mortgagee ſhall not be affefed with this Bond, becauſe tis but a 
perſonal Charge upon the Moztgagoz. Et per Holt Ch. Juft. if 
a Purchaſer pay the Money to the Moztgagee, he (the Portga- 
gee) is become a Truſtee fo2 the Purchaſer. . 


I (3.) One 


* 


&£ 


* 


r 
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FI tl then, KDA. Ms. Mow 


(2.) One having. the Reverſion in Fee expectant upon the-De- x Cl. Rep. r 
termination ok a Leaſe koz Life, in an Eſtate wozth 1000 1. per {/**"* * 
Annum, conveys it in Fee to W. R. in Conſideration-of 1000 l. canncs fer 


Cannot have 


and no moze, the Tenant fo2 Life dies, and now the Conveyance Remedy to 
to W. R. is pzetended to be no moze than a Boztgage,-becauſe Nos, e 
he had declared, That he did not know how long he ſhould en- Mortgagor 
joy the Eſtate, and that he would take his Money again, with pg Pay 
Intereſt : Sed, dubitatur per Curiam, becauſe W. K. had no Re: — 
medy to recover his Money; and where a Moztgagee cannot 
compel the Repapment of his Monep, the Moztgago? ſhall not en⸗ 

foxce a Redemption, ko: the Remedy ought to be recipꝛocal; 

and beſides, Patter ſubſequent will not make it a Moztgage, if 


it was not ſo upon the oziginal Agreement. 


83.) Where a Moꝛtgagee aſſigns the Moztgage, all Money 0 Nep. 
really paid by the Alignee, if due at that Time, ſhall be * Wbere a 
2 Puncipal as to the Yoztgagoz, whenever he comes to re- as, all 
cem. | th er. 


e Money 
then due 


(4.) When the Heir of the Moꝛtgagee is to reconvey the E⸗ png 
ſtate moztgaged, and there is no Oefet of Aſſets in the Hands of 1 Ch. Rep. 
the Erecutoz, the Redemption-Woney ſhall be paid to the Heir, . 


if the Condition was to pay it to him; ſo if it was to pay it to 2 


the Moꝛtgagee, his Heirs or Aſſigns; ſo it is if it was to be paid paid to the 
to his Heirs or  Executozs ; but tis otherwiſe, if it was to be Bega ae 
paid to the Executoꝛs only. MOOT URS "IRE. for in the 
xecutor. 
(5.) Boztgagee, where the Boztgage is foxfeited, hall have In- 1 Ch. Reg. 
tereſt fo2 his Interest; and ſo ſhall an Alngnee, koz all Jntereſt 258. 
due from the Time of the Aſſignment, - + V 
5 r "= | | | Mall have 


3 3 * 8 Intere ſtfor his Intexeſt. | 
(6.) Moztgage to W. R. and his Heirs 3 but that they ſhould Ch. nes. 


reconvey, if the Moztgagoz, his Heirs, Executoꝛs 02 Admiiniſtra- 233: 

toꝛs ſhould repay the Pzincipal Sum and Jntereſt to the ſaid 13 
W. R. his Heirs, Executozs, Adminiſtratozs oꝛ Aﬀlignes'; the Money thall 
Moꝛtgagee died, and the Moztgage being foxfeited, the Queſtion K hoo > 
was, whether the Heir of the MPoztgagee, oz his Executozs, „here to the 
ſhould have the Redemption⸗Monep, ko the Heir was to re- Executor. 
convey, and there was no Dekeck of Aﬀets in the Executozs Pands; e 5 8. P. 
and by the Condition it was limited to the Heir as well as ta 

the Executoz. Adjudged, that Equitas ſequitur legem ag near 

as may be; now if the Condition had been to repay; without 
mentioning to whom, in ſuch Cale the Executoz ſhould” have the 

Money ; becauſe it „ ok the-perſonal Eſtate; but fi 


* ” * 


— — — — "I 
M ORT G A G E. 24 
» oy A du * 
0 * * . 4 1 
g . : 4 — 4 * 4 41 
a 3 FRI . * 


re a 


' 


— 


—— — OY « 

* = * — — — - 
r EE "IT En <2 — . 3 = = — * s = 
** 2 — — way — — — m— — 7” * 


— —— 
— — wa— * 


— — — — — — dr > 


— S>— > 
— —ę—ę— 


1 Salk. 509. 
Where No- 
bility was 
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Abatement 
to the Writ. 


— = — oe 
mr — - 22 
— = \ 


— —̊—Pͤ— — ß — — 2 RR 


: dh a... — 1 „ 8929 N 0 . ID 
- _ * * 2 - 2 = ws 
8 — PR a COP 
% * 1 a j 
5 | 0 ” 
, " 7 0 4 
N £ , , 
— 4 WY 
> 0 — — — 


Benelit of Redemption being fozfefted in Law, tis all one in a 
Court of Equity, as if nefther Heir oz Executo2 had bern named; 
and therefore in that Cale Equity will appoint the Executoz to 
have it, becauſe the Right of the Montgagee was only to the 
Money, fo2 which the Land was vo moze than a Security, and 

as his Right to the Land was in that Refpect only, therefoze 
the Mone is perſonal Eſfate, and wilt come to the Executoꝛ:; 
dut where the Conditten appoints the Money to be patd either 
to the Heſrs or Execatozs in the Diſftinttidve, and the Woztga- 

gee comes at the Day, he hath his Ele#ton by Law to pay it 
to _ 1 and all Moꝛtgages belong to the pertenal Eſtate, tho“ 
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The King werſus Knollis. Trin. 6 Will. III. R R. 


off ps Cafe is repoted in 2 Salk. but it was as follows. 
eth: The Defendant was indicted by the Name ok 
Charles Knollis Eſquire, at Hicks's Hall, fo: Mutder, which In⸗ 
didment being removed into B. R. by Cetiorari he pleaded in A- 
batement, that William Knolls, Viſcount Wallingford, wag by 
Letters Patents under the Gzeat Seal of England, which he 
pꝛoduced in Court, created Earl of Banbury, to him and the 
Heirs Males of his Body ; that he died, and that the Þonour de- 
 fcended to Nicholas Knolls his Son and Peir, who died, and the 
Honour deſcended on the Defendant, Son and Þeir of the ſain 
Nicholas. Et hoc paratus eſt verificare. The Attozney-General 
replied, that the Defendant on ſuch a Dap petitioned the Lozdg 
in Parliament to be tried by his Peers, and that they upon Con- 
ſideration thereof, diſmiſſed bis Petition, and diſallowed his Peet: 
age; and upon a Demurrer to this Replication, thele Exceptions 
were taken to the Plea. 31 107 
85 Becauſe it doth not conclude prout patet per Recordum. 
2.) That there ought to have been a WMrit to | certifp the 
(3.) Ehat 


4 
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80 That the Plea ought to have averred "199 to be in 
England, 


(4-) That the Defendant did not plead, that he was unus pa- 
rium Regni Angliz. . 
(5.) That this Plea is avoided by the Replication, that the 


Defendant was barred of his Peetage by the Coy of the Houle 
of Lo2ds., 


Which Objections were thus anſwered, 


(1.) And fitſt the Court held, that here being Deſcents plead- 
ed, which are Matters of Fact, fo2 that Reaſon prout patet per Re- 
cordum would have been a very impꝛoper Iſſue, and that Earl or 
no Earl could not have been an Jſſue in this Caſe, but non con- 
ceſſit only, becauſe the Letters Patents are ſet fozth upon Re- 
cod, and therefoze thep held Mobility in this Caſe triable per 
Pais; ſo where Nobility is gained by Patter of Fact, tis triable 
as afozeſaid, as fo? Inſtance, where tis gained by Marriage; but 
where tis by Writ only, oz by Patent, without Deſcents, tis not 
triable but by Reco2d, and in ſuch Caſe the Plea muſt conclude 


prout patet per Recordum, and {6 are the * old Books to be in⸗ 2 24. 


tended. 


(2.) As to the ſecond Objection, a Writ to — the Deſcents 


is only cautionary and not neceſſary. 

3.) They held, that the Defendant need not aver Banbury to 
be in England, fo2 it will be idtended that it was; beſides, — 
Earldom conſiſts in Dignity and Office, and tis not material whe- 

ther the Place be in England o2 not, as fo2 Inſtance, there is no 

ſuch Place as Rivers, o2 Albemarle fn England, and yet there are 
ſuch Earls; fo2 the Gzeat Seal, which neceſſarily relates to Eng- 
land, makes them Engliſh Peers; 'tis true, the King may create 
an Iriſh Peer under the G2zeat Seal, but that muſt be by expreſs 

Cops in the Patent. 

(4) The Defendant needs not aver, that he is unus parium 

Regni Angliz, becauſe he appears to be ſo by Letters Patents 

now pꝛoduced; and as to that Matter, Eyre Juſtice took this 


Difference, (viz.) wherePeerage is claimed ratione Baronii, as by 4 Inf. :;. 


a Biſhop, he muſt plead, that he is unus parium Regni Angliz, but 
where the Claim fs ratione nobilicatis, he needs not plead other- 
wiſe, than purſuant to his Creation. 

(50 It was adjudged, that the Oder of the Þouſe of Lows 
did not take away the Defendant's Peerage, no2 conclude him, 


becauſe his Cauſe was not p2operly befoze them; the Courſe fg. stamf. 


where a Man is diſturbed in his Title, to Petition the Us ow 
indozſes the Petitton and ſends into Chancery. | 


Ii 2 F (2)A 


22 Ed. 3 5. 
Ed. 4. 117. 


— te. tt... Ar hs — 


11 
= 
1 
1 4 
| | 
I. 
* . 
3 
' 3 . 
1 
1 
"i 
\'v 
| 4 
. 
1 
J 
1 1 
'8 
1 
N 6 
1 


— — — — — — — — 


_—_— — 


— — ———_——_—_—_— 


— — ow 


ä . = — a4 — 
— — 2 2 * — — — * 
: EFF ² AA 323 4 
——— — — — 
- 


n S 


es oe rn. Ds >... 


2 —— 


. NIE PROSEQUL 


— 


The Dignity (2,) A perſonal Honour, as the Dignity of Pecrage may be 
ik oy ol fozfeited by Attainder, ko; tis implied by a Condition in Law, that 
feited by At- the Perſon dignified ſhall be lopal; and this Dignity after Attain- 
rainder, but det cannot deſcend, becauſe the Blood by which it is to deſcend 
© canvot bf ig coztupted; fuch Dignity cannot be ſarrendred, or transferred 
or transfer- by Fine, fo2 tis a Quality affixed to the Blood, and fo meerly 
red by Fine. perſonal, that a Fine cannot touch it; beſides, if it was permit: 

ted, it would dꝛaw the Trial of Peer oz no Peer into the Court 

of Common Pleas, which is determinable only in Parliament, 


(viz.) in the Houſe of Peers. 


NOLLE PROSEQUL 


9 


The Serjeants Obſervations upon this Title, and upon a 
Retraxit. | 


Difference (I.) Nonſuit is where the Plaintiff ought to appear but 
28 makes Default, but a Retraxit ig where the Party is 


Rover in Court and makes Default. 


Retraxit. 

Nonfait is (2.) A Nonſuit is either befoze Appearance, at the Return of 

never pe- the LUrit, oz after, at ſome Day of Continuance, foz the Plain- 

Dei tiff is always the firſt agent, but tis never peremptozp bekoze Ap⸗ 

ance. pearance; 'tis true, after Appearance, and in ſome Caſes, tis pe- 
| remptozp, as in Appeals, Quare Impedit, and Attaints, &c. | 


Where the (3.) In perſonal Actions, the Nonſuit of one is the Nonſuit of 
Nonfuit of all the Plaintiffs, except in ſame Caſes, where Summons and Se- 
Nonſuit of verance is allowed; tis ſa in Treſpaſs, and tis fo. in Debt, as 
all. kfoz Inſtance, if an Action ok Debt is brought againſt A. B. and C. 
by ſeveral Przcipe's, a Nonſuit quoad A. is a Nonſuit quoad the 
other two, but tis otherwiſe in a Diſcontinuance. FER 


5 | (4% So. 


3 


—_— 


NOLLE PROSEQUI 2.45 
 (4.) So Where an Aﬀton of Debt was bzought againſt thee 
Co-heirs, two of them confeſſed Aﬀets, and being at Jſſue with 5 
the Third, the Plaintiff was Nonſuit, this ſhall enure to all. 6c. 

(5.) At Common Law, upon every Continuance oz Day given, | 
the Plaintiff might be Nonſuit, ſo that even after a * Uerdict, * :108.139.b, 
if the Court took Time to conſider and be adviſed, the Plaintiff 
was demandable and might be Nonſuit ; but this is now remedied 
by the Statute 2 H. 4. pet after a * Privy Verdict the Plaintiff * Dyer 33. 
may ſtill be Nonſuit, and fo he may after a Special Verdict found, 
becauſe the Matter was argued. and ſo he may after a Demurrer, 
tho' the Matter was argued, if the Court give a Day over, koz 
the Plaintiff is then demandable. | ; 


(6.) As to a Retraxit the Rule is, Qui ſemel actionem renuncia- 
vit amplius repetere non poteſt, therefoze a Retraxit is a Bar to 
any Action of equal Nature brought fo2 the lame Cauſe oz Duty, 
but a Nonlutt is not. | 


(70 A Retraxit muſt be always in Perſon, fo2 the Entry is 
Venit & fatetur ſe nolle ulterius proſequi, and therefoze, if tis by 4 Rep. 58. in 
Attorney, 'tis Erroz. | Cale.” n 


(8.) Two joint Obligoꝛs, one was ſued, and as to him a Re- 

traxit was entered, and afterwards the Obligee bzought an Action 

of Debt againſt the other, who pleaded this Retraxit in Bar 

= that Action; and the better Opinion was, that it was a good * Cro. 55:. 
ar. Ty 


Goddard verſus Smith. Mich. 3 Anne. 


Cale was as followeth: _ * 3 1 
ſſ. W. R. being fndi#ed fo2 Barretry, the Attomnep-General en ⸗ : Salk. 436. [| 
tered a Non prof. (viz.) Quod attorn' generalis Dominæ Reginæ, 2 1 il 
ipſom inde non vult ulterius proſequi, whereupon W. R bzought no Die vu 
an Acklon on the Caſe againſt the Pzofecutoz, fo2 a falſe and malt- charge. 
tious Indickment pꝛolecuted againſt him (the Plaintiff) Et quod 
foit debito modo inde exoneratus, and at the Trial gave this 
Non prof. in Evidence : Sed per Curiam, it ought to de an Ac- 
quictal upon the Merits of the Cauſe, which. was never tried in 
this Caſe, and there was no Dekault in the Defendant in not ha⸗ 
ving it tried: Et per Holt Ch. Juſt. this is no Dilcharge, tis 
only putting the Defenvant ſine die, the Attomey may take al 


(% "Pbere is a ſhozt Note of this Caſe in 2 Salk. but the | | | 
| 
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new Pꝛoceſs if he will: Sed per Harecourt, Clerk of the Crown- 
Office, ft was never yet done, Non Pros's have been frequent 
upon Inkozmations, but never upon Inditments, till the Reign 
of Car. 2. and the Court thought it hard that the Attozney-Gene: 
ral (ould allow them. | 


Cree verſus Rolls. Paſch. 13 Will. III. 


e hes the Niſi prius, the Plaintiff entered a Retraxit againſt 
*bere not. one Of them, and the Cauſe was tried against the other; adjudg⸗ 
ed, that befoze the Recozd is ſent down by Niſi prius, either be⸗ 
foze oꝛ after Jſſue joined, the Plaintiff may enter a Non Prof. a- 
gainſt one Defendant where they ſever in their Pleas, but where 
they do not ſever the Plaintiff cannot enter a Non Prof. ag ta 
one of them. 5 
(2.) That there cannot be a Non Proſ. at the Trial at the 


Alliſes. 


Where a Non (10.) K Ejenment againſt two Detendants; afterwards, at 


N G T 1 E 


1. Pere a Pꝛomiſe was made to pay the Plaintiff 201. 
i Vent. 78. W upon his Return from Hamburgh, the Plaintiff 


wine +e- mult give Notice of his Return, and allege it ſpecially in his 


cial Notice 
muſt be gi- Declaration. 


ven, 


: Lev. . (2.) Deviſe to his youngeſt Daughter in Tail, provided, that 
liams v. Fry. if the marry without the Conſent of W. K. then to his ſecond 


Pere * Son in Tail; the Daughter married without the Conſent of W. R. 


Perſon 1s 


bound to AND the ſecond Son entered, and both are found to be Infants, 


cake Notice and allo that the Daughter had no Notice of the Condition: ad- 


anal Lat. judged, this is a conditional Limitation, and that the ſecond Son 
tation. tight enter, and that Cant of Notice will not excuſe the 
Daughter, becauſe no one is bound to give her Notice; and as 

ſhe takes Natice of the Eſtate deviſed to her, ſo ſhe is bound to 

take Notice of the Condition upon which ſhe takes it; but tis 

- otherwile where the Deviſe is to the Þeir at Law upon (uch a 
conditional Limitation, becauſe he may enter generally, as Þeir, 

not knowing there was a Mill. 3 5 

2 (3) There 
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(3-) There a Wan covenants to make W. R. ſuch an Eſtate : vent. 44-- 
in D. the Tovenanter ought to give Notice to W. R. what Man- 
ner ol Conveyance he intends; that if it be a Feoffment, W. 
R. may be ready on the Land to take Livery and Seifin, _ 


(4) So where a Yan covenants to levy a Fine tu W. R. the x vent. 143. 


Covenanter muſt give Notice whether, he intends to levy it in 
hve: 02 by Dedimus. 


(s.) an award, that A tall inake B. a Leaſe, Sec. within ar 
Months following, and that upon making thereof B. ſhall pay 


1 _ 500. A. needs hot give Notice when __ will make whe 
ca 


(660 One thovries a City orpban in Surrey, imowing her to I vent. 136. 
be ſuch ; adjuvged, that he is puniſhable, becauſe he is bound to 
take Notice, that ſhe was a City Orphan, and the I oe 
no OY 11 ran co PING. * re | 


Arnold werſus Jefferſon. Mich. 9 Will. III. 


(1 A this Caſe it was held, per Hole Ch. Juſt, that an ame 2 Salk. 15 
02 Quod permitcat, &c. Quatre erexit quædam edificia is AN Ip "oo 
good, fo; there may be a Building without a Proper Name ; it here nor. 


where not. 


lies de * Fabrica, which is a Wow moe incertaàin than Edificis, * x. B. 184. 


yet it will not lie * de mole, becauſe be Thing it ſelf is not to by + ; Cro. 402, 
recovered as in a Præcipe. | 


580. 
2) Stopping of Lights is a Nuſance, but Stopping « Proſpect 1 Mod. 34. 
isnot ; as fo? Inſtance, one who had an Houſe and Lights Time . 
out of Mind, the Neighbour and Owner of the next Field built . % Nu. 
a Shed, which ſtopped the Lights," and then made a Leaſe there: I and - 
86 0. Re a8 - whom 12 Anton dal bes 38 


this ; e nap 


* 
4 n Fn e — » —— ** 8 
— — . ih « 1 
" * 
by | by 


this Nuſance. Et per Curiam, admitting he might have an 
Aſſiſe of Nuſance againſt the Builder, yet he cannot have an Ac⸗ 
tion againſt his Leflee, becauſe it would be Maſte in him to pull 
down the Shed and abate. the Nuſance ; but the Plaintiff may 
ſtand on his own Szound and abate it. Et per Curiam, where 
the Thing done is a Nuſance per intervalla, as a Cock, oz Pipe 
of Gutter an Afton lies againſt the Lefſee, becauſe: every freſh 
Running is a freſh Nuſance ; yet if W. R. have a Way over the 
Gzound of W. W. and he ſtops that Map, and then demiſes 
the G2ound to C. an Action lies againſt the Leſſee, fo2 continu⸗ 
ing this Nuſance, | TI. f 
2 Cro. 491, © - | ect,” . Leit , 
5 Rap 104 (3) ALow of a Mano2 may build a Dove-Cote upon his 
6 Rep. Land, Parcel of his Manoz, and this he may do by Uertue of 
3. 30. «ontra, his Right, as Low thereof; but a Tenant of the Manoz can- 
| Who may not do it without Licence, fo2 he can have no Right to any 
Pid-eon- Puaivilege that may be pꝛejudicial to others; but this is not a 
houſe, who Common Nuſance, 102 puniſhable in the Leet; but the Nuſance 
TIN being particular, the Loꝛd ſhall have an Action on the Caſe, oz 
an Afſiſe of Nuſance, as he may foz building an Houſe to the 
Nulance of his Mill. 
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Cro. Elin. (I.) Sſumpſit, &c. in Cale he would make Dath hefoze ſuch 
486. a Perſon, he pꝛomiſed, &c. Et per Curiam, Oaths are 
Difference either by Compulſion 02 Voluntary, and a Uoluntary Oath by 


piper do the Conſent and Agreement of the Parties, is lawful ; and in 
poke gy | ſuch Caſe, ik tis to do a Spiritual Thing, and the Party fail, 
ral Thing He is lueable in the Eccleſiaſtical Court, pro læſione fidei ; and 
if 'tis to do a Tempozal Thing, he might fozmerly be puniſhed 

in the Star-Chamber, tf he fatled, and now in B. R. 


— 
= * 
* 2 — 
88 wee we 
- i * 
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Hilton verſus Byron. Paſch. 11 Will. III. B. R. 


Qualies & (4:3 pe Plaintiff Hilton being a Quaker, moved fo; an 


ls ws | Attachment againſt Byron, offering to make his So- 
allowable in lemn Affirmation, accowing ta the late Att, that be went in 
criminal x 8 e Danger 


Caſes. 


- * * ; 
CTY _— —— _ . N — . En ge" 


Danger of his Life, Sed per Curiam, it was denied, unleſs 
he would take his Oath in Common Fon, fo2 this being a 
Criminal P2oceeding, tis out of the Statute. 


Hippſley ver ſus Tuck. 


(3.) CUrit of Etro: was bzought upon a Judgment in an Lev. 184. 
Jnferio2 Court, of which Court the Mapoz of the 8 

Cozpozation was Judge, and the Erro2 aſſigned was, that he or me be 

had not taken the Daths purſuant to the Statute 25 Car. 2. aſſigned con 

by which his Office of Bayo2 is made void, fo2 not taking the Rebe de 

Dath, and by Conſequence the Judgment was coram non ju- 13 Car. 2. 

dice ; it was inſiſted in Suppozt ok the Judgment, that this is <*»- . 

not aſſignable fo2 Crroz, becauſe tis contrary to the Recozd, by 

which he is admitted to be Judge. Sed per curiam, the Sta- 

tute makes the Office void, as to Juriſdition ; and therefoze this 


is afſignable to: Erroz, tho contrary to the Recozd. 


([.) But ſince it hath been adjudged otherwiſe in a parallel 2 Lev: 242 
Caſe. 7. Erro of a Judgment in an-Jnferio2 Court, koz that the 2 * 
Sheriff who heard the Cauſe, and was Judge of the Court, had 

not taken the Paths: The Defendant . pleaded, that the Daths 

were not tender'd to the Sheriff; and upon a Demurrer to this 

Plea, it was adjudged good, becauſe the Statute requires, that 

the Dath and Declaration ſhould be tender'd to hin to ſubſcribe, 

and the Tender is traverſable, 


K k e | 


What Ofhce 


250 


G F F 1 


win 


Saunders verſus Owen. 


2 Salk. 46). (ü.) N arguing this Cafe, which was upon a TUrit ot Erro; 

23 to reverſe a Judgment in Achte fo2 the Omce of Clerk 

ue, of the Peace to the Juſtices of Kent, it was held, that Anno 

and a Clerk 12 Rich, 2. The Clerk of the Peace was called, the Clerk of the 

of the Peace. Juſtices, from which it may be inferred, that at that Time there 

was no Cuſtos Rotulorum, but alt Proceedings at the Seſſtons 

* 34 Ed. 3. were kept by the Juſtices ; that when by the Statute * 34 Ed. 3. 

©*p- ** © their Proceedings came to be recozed, it was then neceſſary to 

have a p2zoper Dfficer who ſhould be refponfibfe fo2 the Rolls, aud 

this was the Cuftos Rotulorum, who then had Power to appoint 

a Deputy, as incident to his Office, and this is the Clerk of 

the Peace: But this being found to be a profitable Office, the 

King did ulually difpoſe it; therefoze to pzevent ſuch Difpoſals, 

this Office was annered to the Cuſtos Rotulorum by the Statute 

37 H. 8. and ſince that Statute the Caftos hath always put in the 

Clerk of the Peace, appointing him to hold the ſame durante pla- 

: cito ſuo; ſo that he was removeable at TUill, till by the Sta- 

* 1 Will. 3. tute * 1 Will. 3. he had a moze fixed Eſtate, which is quam diu 
cab. an fe bene geſſerit. 


dir Robert Atkins verſus Mountague. 


- 1Chan.Rep. (a.) LU Leanor, Queen Dowager of H. 3. endowed St. Catharine's 
dae ; Hoſpital near the Tower, reſerving to her ſelf, Et Regi- 
ranted in nis Angliz nobis ſuccedentibus plenam poteſtatem of pꝛoviding a 
everſion. Maſtet thereok: The Queen Dowager in the Reign of Car. 2. 
nominated a Maſter, and Queen Conſort taking that Nomination 

to be void, ſhe nominated another ; it was inſiſted, that ſuch a 
deſultozy Inheritance as this was, (viz.) Reginis Angliz nobis ſuc- 
cedentibus, could not be good by Charter, without an Af of Par- 

liament. But per Curiam, This is very true, if it had been a 

Gzant of Advowſon in Eſſe, o2 of Lands, becauſe he who had 

a Right could not always know againſt whom to bzing his an 

ut 


2 
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but of a Patronage newly founded there can be no pꝛecedent 
Right, therefoze it may be limited at Pleaſure, like a Rent de 
novo. 

(2.) It was held, that this Office of a Maſter could not be gtant⸗ 
ed in Reverſion, and that the Right of granting it was in the 


Queen Dowager and not in the Queen Conſort, unleſs there was 
no Queen Dowager. 


Anonymus. 


8.) P Curiam: The Office of Marſhal of the King's. Office of 
| Bench cannot be granted to one fox a Term foz Years . gel of 
abſolutely, becauſe in ſuch Cafe it might go to an Executoz oz be granted 
Adminiſtratoz. | | for a Term 

But it may be granted to one fo2 ninety-nfne Pears, if he . 3 
ſhall ſo long live, becauſe there can be no Jnconvenience in ſuch <*<*© 7 


A” 
a Gzant, and the pzeſent Parſhal ſucceeded Sutton by Uertue of 7.2: 7 
ſuch a Leafe. ' _ . A. 


Godolphin verſus Tudor. Mich. 3 Annæ. 


(4) CIR William Godolphin being Auditor of Wales fot Life, Mod. Caſes 
made the Defendant his Deputy, quam diu ſe bene geſ- . 

ſerit, and by Articles of Agreement between them, he the (aid puration is 

Dekendant, in Conſideration of the ſaid Deputation, did covenant 804, where = 

to pay to Sir William Godolphin 2001. per Annum, and to ſave *** 

him harmlefs, 8c. and entered into a Bond koz Perkoꝛzmance of 

thoſe Articles; and in an Action of Debt bzought on that Bond, 

the Bzeach aſſigned was oz Noun-payment of 2001. per Annum 

ko fo many Pears; the Defendant pleaded the Statute * of Ed. 6. * 5& 5Ed.6 

there was a Replication, any a Refoinder and Demurrer: And > ** 

per Cuxiam, this is an Office within the Statute, but adjudged, 

that where the Salary fs certain, in ſuch Caſe, if the Pꝛincipal 

maketh a Deputation, reſerving a leſſer Sum out of that Salary, 

fuch Deputatton ts good notwithſtanding the Statute, ſo ik the 

P2ofits are incertain ariſing from Fees; ik the Pzincipal makes 

a Deputy, referving a Sum certain out of the Fees and Profits of 

the Office, tis good; fo2 in thole Caſes, if the Fees will not an- 

ſwer the Reſervatfon, the Deputy is not to pay : And tho' a De- 

puty, by his Conſtitution, is intruſted with the whole Dffice of 

his Principal, pet he hath no Right to the Salary oz Fees, fo2 

they ſtill belong to the Pzincipal; ſo that whatever he reſerves to 

be pald out of them, is only a Reſervation of what was his be- 

fore, and giving away the Surplus to another ; but where the Re- 

ſervation 02 Agreement is to pay generally, but not out of the 


k 3. Profits, 
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Profits, the Sum reſerved muſt be paid at all Events, and in ſuch 
Caſe 'tis void by the Statute. | 


Hutchins Serjeants Caſe. Paſch. 5 Will. III. 


King's Ser- H Piat being made King's Serjeant by Patent, during 
828 Pleaſure, with a Salary of 40 l. per Annum, was af- 
ner of the terwards made one of the Commiſſioners of the Great Seal, which 
Great Seal, Commiſion being afterwards diſſolved, the Queſtion was, whether 
7 he ſhould ill take Place as King's Serjeant; and by the Opinion 
jean is de- Of all the Judges, his Patent of King's Serjeant is determined, 
rermined. Hecauſe his Commiſſion put him into an Office of Judicature, 
which is inconſiſtent with the Service and Duty of his Office to 
be perfowmed as King's Serjeant, and tis the ſame as if he had 
been made Low Keeper 02 a Judge. ** 


A ent zj. (6,) Ik an Archdeacon forfeits his Right to grant the Office 


Wherean of Regiſter, per 5 Ed. 6. againſt the Sale of Offices, the King 

forfeits his (hall take the Advantage of that Fozfeiture without Office found, 

Right to p fo2 it was neither in the Archdeacon no? in the Ring as an Eſtate, 

grant che?” but only a Power to nominate to the Office; tis like a Choſe in 

ziſter, rhe Action, and the pzelent Uacancy is a Chattel ſeparate from the 
ing ſhall Inheritance. EO Bice , 


have it. 


2 Love 15h. (7) Tenant for Life of the Bailiwick of the Savoy from the 
ces in 


Eee are not Crown, made a Leaſe thereof foz a Pear to an Under- Deputy, 

within the and adjudged good; fo2 by the Statute 5 & 6 Ed. cap. 16. all 

8 * Offices of Fee are excepted, and ſo are all Sub grants and Sub- 
demiſles thereof, | . 


: Roll. Rep. (8,) Jn falſe Impriſonment, the Defendant juſtified as Deputy 
+ «ble to a Conſfable ; it was objected againſt this Plea, that a Conſta- 
may make a ble could not make a Deputy, fo2 he is ſwom to his Office, and 
Deputy. Cannot give his Dath to his Deputy: Sed per Curiam, a Conſta- 
ble is but a miniſterial Dfficer, therefoze he may make a Deputy, 
fo2 he map be fick, and ſo not able to execute his Dffice in Perſon, 
but Returns muſt be made in the Name of the immediate Officer, 
and ſo they muſt in all miniſterial Offices, but not in judicial. 
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Harriſon verſus Lewis. 


(i.) Mu to quaſh an Omer made at the Quarter-Seſong & poor Man 

VI fn Coventry; the Cale was, Lewis, with his Mike coming with 

and Childzen were ſettled in the Pariſh of A. and from thence 1. Cen Pd 

they removed to the Pariſh of B. where the Husband gained a Set- ſhall nor 50 

tlement; but the Pariſh of A. having given a Certificate to the — Span 

Pariſh of B. that they (the (aid Pariſh of A.) would receive them <erriges, if 

again when-ever Lewis ſhould berome thargeable to B. and he now be hath 

being chargeable, they obtained an Ower from two Juſtices to $020 * 5c: 

ſend him and his Mike and Childzen to A. again, which O2der where. 

was confirmed upon an Appeal to the Seffons, and he was ſent 1 
thither accowingly, but the Oꝛder was quaſhed; koz tho it was i 
accowing to the Agreement made between the two Pariſhes, yet i 
a private Agreement in this Caſe ſhall not alter the Law. 


The Ning verſus Pariſh of Sr. Nicholas in A. | 
i _—m—_— | 


69) NE Dickinſon was an Jnhabitant ok the Pariſh of Taxing a- 
St. Helens in Abingdon, where he had four Childzen, ne, wil 
and removed from thence into the Pariſh of St. Nicholas, where not make a 
he lived ſome Time, and wag taxed to the Poor thete, but was Settlement. 
removed back to St. Helens befoze he paid the Tar, and there he 
died, afterwards his Childzen were by Over of the Juſtices re⸗ 
moved into the Pariſh of St. Nicholas, foz that their Father had 


gained a Settlement there, by being“ taxed to the Pooz, and * statute 3 


this by Uertue of the Statute 3 & 4 Will. 3. But per Curiam, & 4 Will. 3. 


there muſt be Paying as well as Taxing, to make a Settlement by | 


_ 
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The King verſus Inhabitants of Winſſy. 


Seſſions niuſt | rx | . | | 
a 3. NE Mary Tully, a pooz Moman, was by Oper of 
COT INE i () two Juſtices removed from Beverley to Naſeborough 
Order. in the Weſt-Riding of Yorkſhire, that being adjudged by them ta 
Feſtea 6. S. P. he the laſt Place of her legal Settlement; Naſeborough appeals 
to the nert Seſſions, and thereupon an D2der was made, rect- 
ting the Difference between Beverly and Naſeborough, but that 
it appeared to them, that this Moman was lat legally ſettled at 
Winſly, which was a third Pariſh not concerned befoze, and ſa 
ſhe was by that. Oꝛder removed to Winſly, but it was quaſhed, 
becauſe the Sefftons had no Jurtsdiction, but only to affirm oz re- 
verſe the Oper between the contending: Pariſhes, and not to 
make an Ower to charge a third Pariſh. 


Wootton Rivers werſus St. Peter's Marlborough. 


2 Salk. 492. Ei | | 
| 5Mod. 149. (4.) 1 ps Cafe is repozted fn 2 Salk. but it was as fol- 
Obje&ed — | loweth; (viz.) An Ozder was made by two Juſtices tg 


ainſt an Or | we | . 
ger, chat it remobe a poo? Cloman from the Pariſh of Wootton Rivers to the 


cid not ſer. Hariſh of St. Peter in Marlborough, that being the laſt place of 


forth, that 


the Perſon het legal Settlement, which Oer being removed into B. R. by 
removed did Certiorari, theſe Objections were made againſt it. 


not rent 101. 
per Ann. and 


that it doth (I.) 'Tis not ſaid that the Woman was Poor, but only that 


not ſayit the was lame and likely to become Poor. | 

began (2.) *Tis not ſaid, ſhe did not give Security, upon giving 
2 of the Which ſhe is not to be removed by the Statute “ 13 & 14 Car. 2. 
cers 7 (3.) Tis not ſaid, that the did not rent a Tenement of 10 l. 
ed for the laſt per Annum. | 3 : = HEY 

Obje&tion, (4.) The Omer was made upon Complaint to the Juſtices, 


"Þ- 7? but doth not ſay, upon Complaint of the Church-wardens or 
| Overſcers of the Poor. | 18 | 


2 — the two laſt Dbjettons were chiefly in{iffed on to quaſh this 
. er, | We 8. eee eee 
- Now, as tb the Renting a Tenement of 101. pet Annum: 
Per Holt Ch. Juſt: befoze the Statute' 13 Car. the Hnffices of 
Peace removed pooz People by Conſequence ok Law, upon the 
Statute 43 Eliz. becauſe tis pꝛobided by that Statute, that every 
Pariſh ſhould maintain its own Poo2, therefoze they conũdered 
who were p2operly the Pooz of a Pariſh, and thoſe were ſuch as 
were ſettled a convenient Time in a Pariſh, and that a Month 
was a convenient Time to make a Settlement : But one 
2 evera 
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ſame, the Statute betoze mentioned was made; upon which Sta- 
tute this Queſfion now aries (viz.) ince the Power to remove a 
poo? Perſon being not wholly founded on the Statute 13 & 14 
Car. 2. but on the Law as it was befoze the making that Sta- 
tute, whether ſuch an.Dzer as would ſerve koz a Removal befoze 
that - Statute, would ſerve ſince, o2 whether the Statute obliges 


the Juſtices to alter the Fozm of their Dzders ; and this de- 


pends upon the -Dperation ok the Statute, whether it was by 
Map of Juriſdition oz Reſtriction, and upon Searching of Pꝛe⸗ 


cedents by the Secondary. he-found, that the Dwers befoze this 


Statute were all without this Claule, and ſo were the Ozders 
ſince, whereupon. as. to this Point this Ozder was held good, and 
if the Fact is, that the Perſon. .renioved. doth. rent a Tenement 
of jr J. n remedied. by Max of appeal 
to t £ „. nne ern 04” 213 6, 
But as to the laſt Exception. that this Ower was made upon 
Complaint only, and not upon Complaint of the Churchwardens, 


&c. this was held fatal ; whereupon, the Return of the Certiora- 


ri was read, aud there it appeared, that the Ozder was made upon 
the Complaint of the Churchwardens and Overſeers of the Pooz, 
upon which it was urged, that this Dmiſſon and Deket in the 
Der it ſelf, Could be ſupplled and made good by the Return of 
the Certiorari. But per Curiam, no Man cau diſturb another 
coming into a Pariſh, but he oz the | 

do z a Complaint ex officio to à Juſtice of Peace, is not ſufficient, 


fo2 it map be, that the Pariſh is willing, and do deſire. to have 


the Party amongſt them; and if that be the Cale the _ Juſtices 


cannot remove bim; and tho upon the Return of the Certiorari 


tis ſet foth, that this Oder was made upon the Complaint of 


the Churchwardens and Overſeers of the, Poor, pet that will not 
ſupply the Dmilon in the Oder itſelf, becauſe the Juſtices. had 


exerciſed their Authozity befoze the Return was made, and they 
had no Power to make ſuch a Return; they hould only have re⸗ 
turned the Omer in hxc verba, fo; which reaſon this Dwder was 


quaſhed. 


Scrivenham Pariſh verſus St. Nicholas. 


A Omer to. removea paoz Perſon was quaſhed, becauſe 
FA it was not ſaid, that he was Poor, 62 likely to become 


to the Pariſh, &c. 
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ſeveral Doubts made about this Matter, therefoze to ſettle the 


Who have Authozity ſa ta 


Order quaſh- 
ed, for that 
it did not ſet 
forth, that 
the Perſon 
was Poor, 
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The' King verſus Inhabitants of Oking 
5 Mod. 208. (6.) O James Tully, his Wife and Children, were re- 
1 moved, by an Oer of two Juſtices, from Oking to 
medi Horſwell, who appealed to the next Seffions, and thete an Oꝛder 
ſextled, the tyag made to ſuperſede the Der of the two Juſtices, and fo? that 
wife and tt did not appear to them, that the ſatd James Tully (ſaying-no- 
muſt likewiſe thing of his Tife and Childzen) had a Settlement at Horſwell, 
te ferred  therefoze they oder him, and his lite and Thildzen, to be re- 
mere. Moved to Oking : Theſe. Owders being removed by Cextiorari, 
it was objefed, that the Over appeared to be made by the Juſti⸗ 
. ces, &c. at the Sefltons holden koz the County of Surrey at King- 
ſton upon Thames, and it doth not appear by the Ozder, that King- 
ſton was in the County of Surrey; but the Moꝛd Surrey being 
in the Margin, this Objection was over⸗ ruled: The next Objetton 
was, that it doth not appear by the 'Sefſlons Ozder, but that the 
Wife and Childzen might be ſettled at Horſwell, fo2 it only ſets 
fo:th, that James Tully had no Settlement there, which may be 
true, fo2 he may be a Uagabond, and yet his Mie and Childzen 
may he ſettled there, the one by Having a Freehold, and the other 
by being Apprentices 3 but per Curiam, this Exception was dil⸗ 
allowed; fo2 wherever the Pusband is ſettled, there the Mike 
„Sete Muſt likewiſe be ſettled, In the next Place it was objeted, that 
have Power the Stflions having only Power to * repeal or affirm, but 
to affirm or not to ſuperſede the Oder of two Juſtices. Per Curiam, Super- 
3 ſede is not a pꝛoper CUow, there is a Difference betwen a Super- 
ede an Or- ſedeas and a Repeal; a Commiſſion of Oyer and Terminer map 
der. <p be ſuperſeded, and revived by a Procedendo without granting a 
antes 3-%** new Commiſſion, but that cannot be done in Caſe of a Repeal ; 
pet this Tod is commonly uſed among Juſtices of Peace 
upon ſuch Occaſions; therefoze they would not quaſh tt, but re⸗ 

ferred it to a Judge of Allile. | 


The King verſus St. Ollave's Pariſhioners. 


Order of Re- (T IPO a Certiorari two Ozders were returned; the 
moval a firſt was an Dyer made by two Juſtices, fo2 the 
dusge d Settlement of a pooz Man, Thomas Gill, in ſuch a Place, and 
the Officers the other was an Affirmation of the firſt Dzder upon an Appeal 
4 Pa- to the Seffions 2 The firſt Oꝛder recited, that whereas Complaint 
5 hath been made unto us, that Thomas Gill of the Parich of St. 
Ollave, had lately intruded himſelf into the Pariſh of St. George, 

&c. Te adjudge him to be laſt legally ſettled in the Parifh of 

St. Ollave ; theſe are therefoze to require peu, and every of you, 


2 10 


. — 
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to convey the ſaid Thomas Gill ta the Pariſh of St. Ollave; and 
the Der was directed to the Churchwardens and Overſeers of 
the Poor of the Pariſh of St. Ollave, fo2 which Reaſon ft was 
quaſhed ; fo2 the Dwder ought to be directed to the Pariſh Officers, 
from whence the Perſon is to be removed, and to the Officers of 
the Pariſh, who are to receive him only. | 


Luckington werſus St. Auſtin's Pariſh. 


(8.) Þ E Caſe was, Simon Howell was ſettled at Lucking- were Pa- 
| ton in Wilts, but-afterwarvs he and his Mike came rents are 

into the Pariſh of St. Auſtin in Briſtol, where he lived ſome eu bee 

Time, and had a Child bon there, which Child was now un- be fertiea 

der the Age of ſeven Years ; the Father went to Sea, and there where born. 

died, the Mother returned to Luckington, and there che died; 

two Juftices made an Der to ſend the Child to Luckington, 

that being the. Place where the Father was. ſettled, which Oz⸗ 

der was confirmed upon an Appeal; but . Northey moved to 

quaſh this Ozder of Sefſſons, becauſe the Child muſt be ſent to 

the Place where it was bom, unleſs it can be ſent to his Pa- 

rents, where they ate ſettled, which could not be done in this 

Caſe, becauſe they were both dead. 


Tudy vegas Padſtow. Paſch. 9 Will. III. 


(99 N MOper made by two Juſtices fo2 ſettling a poo? Seſhons have 
2 Man at ſuch a Place, was quaſhed at the Sefltons ; n 4 
but becauſe it did not appear, that it came befoze them by Way Appeal. 
of Appeal, the Dwder of Seſſions was quaſhed, koz they have 
not Diginal Juriſdiction, but it muſt be bzought befoze them by 
Appeal. FA * 

Bayly's Caſe. Hill. 10 Will. III. 

(10.) Maid Servant befoze the 25th of March 1707, was an ,,,... ... 
Inhabitant legallp ſettled at Overton in Hampſhire, Service was 
and then contracted with one John Orpewood, an Jnhabitant of oy more 
Steventon, fo2 ſo much Wages, to ſerve him kom the ſaid 25th tho noc uren 
Day of March till Michaelmas following, which lhe did accozdingly, oneconrra8, 
and then made a new Contra with the ſame Maſter, to ſerve him 3 
ko a longer Time, and accozdinglydid ſerve him upon that Contract ] 
till April following, in all above a Year. And per Curiam, tho” 
this was not an entire Contract a Pear, yet it gained het , 
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Mod. Caſes 
240. 
A Man is 
not indict- 
able for be- 
ing a Va- 
F . 
Cap. 27. 
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Appeal muſt 
be to the 
next Seſſions. 


2 Salk. 479. 
Order made 
by two Ju: 
ſtices, tho! 
not of the 


Diviſion, 
God. 


the Ozder made by two Julfices, to remove the pooꝛ Man, &c. 


ed « Sevdhegn, eee the Sfakiite' 1 wit Ld 
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| The: PRE verſus Bramworth. "Micha 3 3 1 — 


434318 a 30 2 936 o AN 

(11.) Ranworth was indicted at bed, fo? wandzing up 

and dawn there to gell £8 WA. d Petit Chapman; 
and it was urged, that 7 Pitit Chapman $4 re within 
the Statute 13 1 5 of uy Wehe th and qualified within the 
Statute * 9 & 10 W o that the -Statife bekoze mentlon⸗ 
ed did not extend to bac rporate Towns, (o that as to 
theſe Places a petit Cha remained as he was befoze (i. e.) 


a Vagrant, Sed per Holt . yy Man was not invittable fo2 


being pa Yo rant; 1. he wh 8 ft pens to Wy '02 really was, 15 
jooſe any di werly B ye ih be taken up and bon 

his good den e Ber nd 907 the dtute derer, e 
be put to Wok, ol 10s compeſied 9p! Service.” 


| Spencer's Caſes HL 8 will III. 


(1 2.) A N Order wag made by two Pre: to remove Speer 

from Hinckley in Leiceſterſhire to Rochby in War- 
wickſhire, who appealed, 0b at the adjourned Seſſions, the two 
Pariſhes agreed to put off the Determination of the Cauſe till 
the next Seſſions, which Sefſions vacated the D2der of the two 
Juſtices ; and nom it was moved, to ſet allde chat Ozder, becauſe 
the Appeal ought to be at the next Seſſions, per Statute 13 Car. 2, 
and 3 & 4 Will. 3. there to be finally ate and 0 this 
Reaſon lt was quached. 


J. 


5 ' 1 SY, „ 


Elizabeth Aſhley's c. Paſch. 9 Will. III. 


(13. Wo Orders were removed by Geitibtari, the Re- 

turn whereof was quaſhed, becauſe the Return in the 
Schedule annered to the Writ, was not made by two Juſtices, 
but by the Clerk of the Peace, Who was not the Perſon to whom 
the Certiorari was directen, and thereupon: new Certiorari mas 
granted, which being returned and filed, t was objected, a= 


was naught, becauſe it was not kald, that it was made by two 
Juſtices of the Diviſon, &c. accowing to che Statute 13 & 14 
Car. 2. But per Curiam, the Statute as to this Matter is on 
Ong tis not reſivittive * qual(eatow, as the Mod Quo- 
rum is. 

I Cumner 


Cumner Pariſh dhe Milton Pariſh. Trin. 2 Anne. 


(14.0 A Man ſettled at Cumner, and having ſeveral Chfldzen MF Caſes 
bon in that {Pariſh, aftcrwards removed to Milcon ? 


with his Childzen, and rented a Farm of 101. per Annum there, Ger 


by which he gained a Settlement in the Pariſh of Milton, and . are 
becoming very Poo2, his Childzen born in Cumner, were by an |<g#imare, 


ſctrled 
Dyer of two Juſtices ſent thither, (vir.) thoſe who were under ax, — 


ſeven Years old, the Juſtices apmebending that the Place of their — | 


Birth was the Place of their lawful Settlement, and this Ozwer born 
being removed inte B. R. by Certiorari, it was inſiſted to maſn- 
tain the Over, that the Childzen had gained a Settlement in 
Cumner by Birth, which was not altered oz defeated by ony ſub⸗ 
ſequent Act of their Father, in gaining a Settlement at Milton, 
koz his Chilmen were with him there only as Nurſe Children, 
and his Settlement ſhall not be the Settlement of his Childzen : 
But per Holt Ch. Juft. the Place where a Baſtard is bozn is the 
Place of his Settlement, unleſs there is ſome Trick to charge 
the Pariſh ; but the Place where legitimate Children are born is 
not the Place of their Settlement, fo2 let that be where it will, 
the Childzen are ſettled where their Parents are lettled, as fo2 
Inſtance, ik the Father is lettled in the Pariſh of H. but goes to 
wozk in the Parich ot B. and bekoze be gains any Settlement 
there, has a Son bon in the Pariſh of B. and then dies, this 
Child all be ſent to the Pariſh ot H. fo2 tis not the Birth, but 
the Settlement of the Father that makes the Settlement of his 
Child; and if the Father hath gained a new Settlement fo2 him⸗ 
ſelf (as he had done in the p2incipal Caſe) he hath — gain- 
ed a new Settlement fo2 his Childzen, who da not go with him 
to his new Settlement as Nurſe Children, but as Part of his 
Family: And to what Purpoſe is the Father, upon coming into 
a new Pariſh, to give Notice of the J2umber of his Family, 
but only upon a Suppoſition that they map gain a Settlement 
there: But if a Man is ſettled in che Pariſh: of H. and has 
Childzen bom there, and dies, and akterwards the Bother of 
theſe Childzen marries a husband, who is ſett led in another {a+ 
rich, the Childzen ſhall go along with her, not as Part of her Fa- 
mily, but as Nurſe Childzen, to be mainteined at the Chacgt ot 
the Pariſh where they were bozn, and where their Father, «whilſt 
living, was. ſettled, and to that Pariſh they may be ſent after ſe- 
ven ears old, as to the Place of their lawful Settiement 3: fnz 
this accidental Settlement of their Mother, which was np by 
the Marriage with a ſecond Pusband, and as ſhe:is nombteome 
one Perſon With bim, hall not gain a eee ox: 1 bil⸗ 
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Mynton Pariſh verſus Stony Straiford) Mich. 
13 Will. III. B. R. 


* $27- 650 Pooz Man was ſent by an Det of two gutes to 
. A Mynton, and upon an Appeal to the Seffions, that 
charged on Oꝛder was Aiſcharged; then by another-D2der of two Juſtices, 
an Appeal, he was ſent to Stony Stratford, and upon an Appeal to the Sek. 


binds only ſions, that Ower was confirmed: Afterwards he was by another 


the contend- 


ing on D2der of two Juſtices, ſent to Mynton again; and per Curiam, 
2 4 this laſt Omer is illegal, foꝛ per Holt Ch. Juſt, where an Omer 
Appeal, tis Ig diſcharged upon an Appeal, it binds 3 only between the contend- 
bee ing Pariſhes, but where an Ozder is * confirmed upon an Ap- 
55 3 *'- peal, tis concluſive to all Parties, foz tis an Adjudication, that 
the Place to which he was ſent is the laſt Place of his legal 
Settlement, which can never be avoided but by the Pariſh againſt 
whom it was made; and that a Pariſh in Reputatton is charge⸗ 

able, if it hath Dfficers, as Church-wardens, &. | 


Anonymus. Mich. 10 Will. III. R. R. 


order to ro. (16.) 7 * Ozder made to remove a poo? Man and his Family 
Nr & poor from H. to C. was quaſhed, becauſe all might not be 
Family, kemovable; fo2 if a TUidow have Childzen in a Pariſh where ſhe 
quaſhed. fg (ſettled and marrieth a Husband ſettled in another Pariſh, if 

thoſe Childzen are above leben Years old, they are not to be re- 


_—_— 


Tracy verſus 1 Trin. 3 Annæ, B. R. 


Mod. Caſes (17. A Man took Part of an Þoule in the Pariſh of D. and 
: Salk 49 was rated as an inhabitant ok that Pariſh, &c. and 
of Houſes a Diſtreſs was had fo2 that Rate; and in Replevin it was held 
che Pente per Holt Ch. Juſt. that if two Houſes are inhabited by two Fa- 
Tax, milies, and there is but one Common Door where both enter, 
vet, in reſpect of their D2iginal, which is ſeveral, they continue 
ſeveral Honles, and are ſeverally ratable to the 19902, and if one 
Family goes away, the Part where he dwelt ſhall be taken as an 
empty Houſe, but if one Houſe is divided by Partitions, and in⸗ 
habited by ſeveral Families, as fo2 Inſtance, if the Owner dwells 
in one Part, and a Stranger in another Patt, theſe are likewiſe 
ſeveral Tenements, and the Inhabitants thereof ſeverally ratable 

to.the Poo? whilſt they dwell in thoſe ſeveral Tenements; but if” 

the Stranger removes out of bis Putt, and his Family goes a- 
4 way, 
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way, then the TUhole becomes an entire Tenement, and the Pol. 1 
leſſion thereof is devolved on the Owner, and he is ratatte fo? os 
CUbole as one Tenement, &c. 


The King ver ſus Kiclip, 


(18.) Tos S Caſe is repo2ted in 2 Salk. but not as tis here : 1 524. 
J reported, (viz.) A pooꝛ Man was removed from 5 4 46 

Harrow ta Ricelip by an Ozder of two Juſtices, which Ozder armed upon 

was * confirmed upon an Appeal to the next Seſſions, ſo that . _ 0 

now he became ſettled at Ricelip; afterwards the Pariſhioners of * Ane 13 

Ricelip diſcovering that Hendon was the Place of his Settle: 5: P. 

ment, got an Ozder from two Juſtices to remove him thither 

and upon a Certiorari to remove that Ozder into B. R. the Que: 

ſtion was, whether after an Adjudication upon an Appeal, Ricelip 

Is eſtopped to ſay, that is not the laſt Place of his legal Settle: 

ment, and adjudged they are, fo2 if Ricelip had not been the laſt 

Place of his Settlement, they could not have ſent him there, but 

he would have been (ent back to Harrow, who was firſt poſſeſſey 

of him, lo that this is in Effect but the ſame Queſtion again, 

which hath been already determined; and there muſt be an End 

put to it: It a Man be adjudged by two Juſtices to be the Father 

of a Baſtard Child, he is fo2 ever concluded to ſap the contrary ſo 

long as that Oper ſtands in Fo2ce, and tis an Eſtoppel to all 


Men to ſay the contrary, but any Yan may ſay he is _ Father. 


The Queen werſis Corber, 


(19.) Toe Juſtices made un⸗ Omer. that T; S. ould pay Mod, Caſes 
E. G. ſo much Money fo2 Labour and Work done, 9. 1 
but did not ſet fozth, that E. G. was Servant to the ſaid I. S. and Pover to 
fo? that Reaſon it was quaſhed, fo2 the Juſtices have only an Au- make an Or- 
thozity to Oder Payment of Wages to Servants in Þughandzp;<* for Wa- 


b 
but by this Over it might be kor Labour and en done us d 33 
Ferre 02 en in Building. 17> 302 19201 686. 63165136 92 75 
| [7 £03... 2 Sgt Yy Jones 47- 
The Queen werſis London: 2a. x50. 
of rmqaiiinn nh Cc 


60 2 Omer recited, that two Ben naming them) were 1 

retained by Pz. London, the King's Gardiner," to b uch tor 
work in the Gardens in Hampton-Court, at ſo much per Diem, 25 hall 
and that they wozked fo many Days there, fo which lo much was de intended 
due, and which Hz. London was ozdered to pay; this Der be⸗ Jr ry. 5 
9 n from Hicks's- Hall into B. R. it was qualhed, becauſe 


the 


8 
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* Cap. 4. 


the Juſtices have no Power by the Statute * 5 Eliz. to oder 
Payment of Wages to any L abourers, other than thoſe who are 
employed in Husbandzy; and the Reaſon is, becauſe by Uertue 
of that Statute the Juſtices may compel Men to wozk in ÞuC- 
bandzp, and therekoze tig reaſonable that they ſhould enfozce the 
Payment of their Tages, eſpectallp ſince by the ſame Statute 
they have Power to ſettle the Mages: Et per Curiam, where 
an Ower is made fo2 Payment of Wages generally, it ſhall be 


intended Mages in Husbandyy; but where it appears to be other; 
wile, as it did in this Omer it keit, it hall be quathed. 


OUTLARY. Ke Pleas 16. 


Raym. 17. (I.) D an Outlary all perſonal Chattels of the Perſon out- 


Hard. 101. 
See Britton 
v. Cole. 


1 Mod, 224. 
Sid. 43. 


lawed are veſted in the King by Fozfeiture, but real 
Chattels oz Freehold Eſtates are not veſted in the Ring till after 
Inquiſition found. | 8 


(2) Therefore, if the Perſon outlawed do either allen oz make 
a Leaſe before Inquiſition, the King hath loſt the Pernancy of 
the Pꝛolits. | 


(3. Outlary is a good Plea to an Audita querela, even upon 


that Judgment upon which the Party was outlawed, becauſe the 


Audita querela is not to defeat the Judgment but the Execution. 


(4) But if a Writ of Error 02 Attaint is bzought upon the 


Judgment on which the Party is outlawed, in ſuch CaſeDutlary 
is na-JAlea, fo2 by theſe the Judgment it ſelf is to be reverſen 
nnd defeated, and then the Dutlary, which is but a Superſtru⸗ 
cure, falls; fo2 the Rule is, Non admittitur exceptio ejus cujus 


Hard. 22. 


petitur diſſolutio. 


(5. ) An outlawed Perſon was ſued in the Exchequer by Bill 


ta diſrauer his real and perſonal Eſtate fo2 the Benefit. of the 
King; and upon a Demurrer to the Bill, becauſe the Defendant 


is not bound ta accuſe himſelf, this Demurrer was over ruled, 
becauſe the King has a Title by the Outlary, which is quaſi 4 
Judgment foz bim. 2 eee C33 5069 
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- (6.) A Perſon' outlawed chall never be/avmitted/[tolafſigihn'eEr- 
rozs, till he peilds hi mſelt in Execution, koꝛ he muſt give Obe- 
dience to the Lam befoze he ſhan hade the Benefit ot it; and 
he ſhall not have a Crit. of Erroz, becauſe in ſuch Caſe he- will 
have a Sight of the Reco, and if there are Errozs in it, then 


he will appear, otherwiſe not: Mow the Datlay'(s an Attain- 


der, and therefoze he ought ta appear in Perſon; and ſubmitchim⸗ 


ſelf ta dis Trial; fox being attainted, it muſt be ex gtatia, it de FE 


(7.) Nota, At Common Law, there was no'Pzdce(s of Out- 
lary, but in Caſes of Felony; and therefoze, as by committing 
Felony a Man foxfeitcd all his Lands, Goods, and Chattels, ſo 
by an Dutlary fo2 Felony, at this Time, he fozfeits the ſame, | 


(2.) But Proceſs o Dutlary in perſonal Aﬀtons is onlp by 
the Statute, in which Caſe the Goods and Chattels of the 
Perſon are only liable, foz thoſe were only chargeable fn perſonal 
Actions, and lo they are by an Dutlary in thofe-Actions, (viz.) 
they are fo2fcited to the King, and he ſhall likewile have the Per⸗ 
nancy of the Pꝛofits of the Chattels real; but this ſeems by a 
Tonſequence only, fo2 that the Party being extra legem, is there- 
by become incapable to take the Pꝛofits himſelk. 


- (9.) A Merchant having 5001. Stock in the Eaſt- India Com- 
pany, was outlawed befoze Judgment at the Suit of W. R. the 
King upon Jnquiſition and Seiſure, grants this Stock to the 
ſaid W. R. and that he might ſue io, it in his own Name, W. 
R. gets the Stock transferred to him, and then the Merchant 
reverſed the Dutlary, and the King granted him Reftitution, de 
omnibus quibus nobis non eſt reſponſum. Et per Curiam, this 


ſhall ot beſtoze the 5001. Stock, becauſe the Gzant was exe⸗ 


cuted and veſfed in W. R. and as to that Matter the King was 


guſwered. _ EE ERIE 
(10.) Caſe, &c. upon a Quantum meruit foz Meat, Dzink, 
Kc. The Defendant pleaded an Dutlary in Bar to the. Aﬀion, 
ſetting fozth,. that as Exigenda poſita fuit, & utlagat, &c. & ea 
ratione, &c. debita juris forma waiviata fuit & exiſtit; and upon 
Demurxter to this Plea it was iuliſted, that this Outlary could 
not be pleaped in Bar to the Action, it 
upan the Quantum mervit, becauſe til the Thugs are valued, 
the Debt is incertain, and by Conſequence cannot be fo2feiten : 
t was doubted bekoze Slades Cafe, whether a Debt upon... a 


Caſe it was adjudged a good Plea, . becauſe the eee 


ug an Aſſampſit 


Simple Contract cauld be kozkelted by an Qutlaryz but in that | 


2 Lev. 49. 


2 Vent. 283. 


PA R 5 0 N. 


— 


205. 


1 Lev. 33. 


Difference 
between a 
General and 
and a Speci- 


al Pardon. 


treated a a Debt, tho it was not reduced ta a 1 Sum. 


Dutlary hath been held a gaod Plea to an Action of Trover, and 
even in Bar to that Action, tho all ties in * Damages; but in 
the Pzincipal Caſe the Court doubted, whether debita Juris forma 


 waviata exiſtit, was too general 02 not. 


11.) In a Special Uerdict in Eiect ment, the Cale was, 
R. was outlawed in a perſonal Action, and afterwards levied a 


Fine, and the King ſeiſed. the Lands in the Hands of the Cognt- 


ſee; and per Curiam, the Seilure had been good, ik it was be⸗ 
fore the Fine levied, but not after, fo? then the Cogniſee ſhall hold 
ugainſt the King. 


The King verſus Weedon, & al. Mich. 12 Will. III. 


(i.) Nr of Barretry renders a Man infamous, and in- 
capable of being a Witnels, but a General pardon will re⸗ 

ſtoꝛe him. Et per Holt Cb. Juſt, The Difference between the Effetts 
ok the King's Special Pardon, and a General Pardon, is this, 
(viz.) wherever the Diſability is Part of the Judgment by Ac of 

Parliament, as in Convition of Perjury upon the Statute, there the 
King's Pardon cannot remove that Diſability, but a General Par- 


don map; but where the Diſability is only conſequential, as 
upon an Attainder, and no Part. of the Judgment, there the 


King's Pardon will take it away. 54 
3 b 


' 
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Dr. Croanvelrs Caſe. Hill. 8 Will. III. 


(2.) 183 Cenſors of the College of Phiſicians in London ; Sal. 144 
have Power by their Charter, to fine and impriſon 200,263,39/ 

fo2 male Practice in Phiſick, and this Chatter being confirmed by Senn b. 

At of Parliament, they accozdinglp did fine and impriſon Dr. long to the 

Groanvelt, foꝛ adminiſtring unwholſome Pills and Medicines; Kine. 

and in this Caſe it was held per Holt Ch. Juſt. and the Court, that 

the King is Creditor pœnæ, and that all Fines for Offences be: 

long to him; and accowdingly ſeberal Lows of Mano2s have the 

Fines fo2 all Offences within their Seigniories, But tis from the 

- Gzants of the King, and that he may Pardon the Dffence and 

remit the Critne, fo2 this is a Prerogative which he cannot part 

withal; fo2 as he hath the publick Revenge in His pands, ſd tis 

neceſſary, and fo2 his Honour, to have a Power of mitigating 

9 temitting the exerciſe of it. 


Anonynuus. 


(3. T H E King may pardon Felony; but then by the Sta- # Cap. ; 
| tute 10 Ed. 3. he who will Have the Benefit of ſuch The Sing FR 

Pardon muſt within thzee Months after find Sureties fo2 his Good Peſcay, and 

Behaviour by Recogniſance to be returned into the Chancery ; if be who 


he doth not, then the Pardon is vold; but this Statute is now pleade ir 


repealed by the Statute 5 & 6 Will. 3. by which tis pzovided, come 8 


that where a Pardon is pleaded by any Perſon for Felony, the good Beba- 
Judge before whom tis pleaded, may at his Diſcretion remand or * Cap. _ 
commit ſuch Perſon to Priſon, there to remain till he oz ſhe ſhall 85 
enter into a Recoghiſance, with two ſufficient Sureties, fo2 his 

92 her being of the Good Behaviour foz any Time under ſeven 
Pears ; and that an Infant or Feme Covert pleading a Pardon, 


ſhall find two ſuch Securities, who ſhall enter into a Recogniſance, 
as afozeſaiv. | jet 260 438 


(4.) Jf a Man commit Felony and Inquiſition is taken, and sid. 168. 
then comes a General Pardon, yet the Fozkeiture remains un⸗ 
{eſs there are Wows of Reſtitution. 0 ben 


(50 There a Man is guilty of Simony, and afterwards there 
is a General Pardon fo2 all Dffences which the King can Par- 
don, yet the Parſon fo gutity map be depzived, becauſe Simony 
is malum in ſe. 1936-7: . 1 038 Th 10 2 
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Sid. 170,%22. (6.) So ik a Man marries his Siſter, he cannot be pardoned a 
parte ante; pet he may be divorced and puniſhed, ff he cohabits 
with her afterwards, fo? the Woement c N 18 a ne 
Crime. | 


ihe 11 {30 cahere a on is indicked f02 Treaſon a Pardon is good, 
tho uit doth not mention the Jnditment ; but 'tis not fo where 
the Defendant is indicted fo2 Murder, fo? by the Statute a7.4 Ed. 
3. cap. 2. the Pardon mult recite the Indiament. | 
0 (8.)-TUhere a Statute Pardon contains Exceptions in the Bo- 
a dy of the Ad, he who pleads ſuch Statute, to intitle himſelk to 
the Benefit thereof, muſt aver himſelf;not to be a Per'on ercept- 
ed; but where the Exceptions follow-in a diſtant Clauſe by _ 
of [920viſo, he needs not. 


PARLIAMENT. 


1 Mod. 24. (l.) * of the Patllament is always by the King; 
ee and in this Caſe the Seſſions muſt begin de novo 


Prorogation but an Adjournment is by each Houſe, and the Seſſions s roy 
— 4. tinue notwithſtanding ſuch mannes. | 
Sid. 245 (2. ) An Over was made to appꝛehend W. k. and to take Um 
Oder of the into Cuſtody, fox arreſting a Perſon who claimed a Privilege un- 
Houſe is de- der a Peer, and this Arreſt was fir Daps after a Prorogation ; 
termined en but upon an Habeas Corpus the Perſon was diſcharged, becauſe 
an. the Oder determined upon the Prorogation as effeually as lt 
would have done upon a Diffolution, and ſo tis of all Things 
erecutozy and imperfex, except Mrits of Erro2 02 Scire Facias; 
but if the Perſon. had been taken by the Serjeant at Arms bekoze 
the Prorogation, and that he muſt be, becauſe it might happen 
that the Parliament may be nn; and ſo Jn 2 may con- 
tinue in Paiſon fo2 ever. 04 


Js 7 


Where a. ad Tf an Offence be coma iriminalty in a the 
Mey ney = Perſon may be puniſhed in B. K. after the Parliament is ended; 
pun! ed Als 


ler Parlia. C02 Intereſt reipublicæ ne maleficia maneant impunita, 
ment is end- | 5 N bf 


* —_ 5 (4-) It 


gina 
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(4.) If a Parliament is aſſembled, and ſeveral Ozders made, hurt 61. 
and Writs of Erroz bzought in the Houſe of Peers, and ſederal 1 Roll. Rep. 
Bills agreed on and none ſigned, this is but a Convention, and 
no Parliament, oz Seſſions of Parliament; hut evety Sefton in 
which the King Signs a Bill, is a Parliament, and ſo every Par- 
liament is a Seffion, but not è converſo.” ior bn 


() In the Houſe of Peers their Pzivilege begins from the Teſte 4 Lev. 72. 
of the Writ of Summons, and upon everp Seon and 12020ga- 
tion their Pyivilege is foz twenty Days befoze, and twenty Days 
after a Seffions, this being Time enough fo2 going to and com: 
ing from any Part of England. | 


(s) A Writ of Error returnable ad proximum Parliamentum, i Vent. 266: 
is ill, unleſs the Pꝛoꝛogation is to a certain Day. 


P ARTI TION. See Jointe- 
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(10 \ A 7 pere Goods are pawned generally, without any Day Noy 157. 
of Redemption, and the Pawner dies, the Pawn is * Bulſt. . 
abſolute and irredeemable; but if the Pawnee dies, tis not ſo. 


(a) Where Goods are pawned, redeemable at a Day'certain, 1 Roll. Regt 
15 — in Caſe of Failure of Payment at the Day, map ſell 5. 
em. | nee 397 32 T1301 
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* 
8 
er may be 


indicted. 


- Aponyths | Paſch. 5 Will. III. 


ER Hole Ch. Juſt Thete a Pawnee ecfuſes upon Tens: | 
der ok the MBonep, to redeliver the Goods, he map be 
indicted, becauſe being ſecvetly pawnen; it map be impoſſible ta 
prove a Delivery fo2 Mant of e in Care be Hould bzing 


an Action of Trover for them. 


x Salk, 26. 


 Cogys ver "Oe "Trip 2 Ws vw 


(4) "EN pete is a Cale repozted by this Name in 1 Salk. which 

ſee, fo; it voth not relate to what follows 2 Per Holt 
Ch. Juft. Vadium, a Pledge or Pawn,: in which Cale the Pawnee 
rk, a Pꝛoperty in it, fo? he Thing is a Security to him, that 
he ſhall be repaid the ure lent on it. 


op be the Wozle fo? uſing, 
them; but if it will not 


be at Peril; foz ik the Pawoce is robbed, he is liable to the Paw- 
ner, becauſe the Pawn is ſo far in the Nature of a Depoſitum 
hae it cahndt be ufed but at the Peril ot the Pawnee, and it was 
the Uſing that occaſioned the Lols, 


(6.) But if the Pawn is laid up, and the Pawnee robbed, he 
is not anſwerable, 


(29 If the Naum is of ſuch u Natite thot the Keeping is 4 
Charge to the Pawnee, as a Cow or an Horſe, the Pawnee map 


Milk the one, oz ride the other, and this is as a Recompence foz 
bis Keeping: 


(8.) Ik a Credito! takes a Patwr, be 18 bound t to n it up⸗ 
on the Repayment of the Debt, but if his Care of Keeping it be 


exact, and the Pawn is loft, be wal be excuſed, fox there was na 


— 


ä Default it bim. 


09.) And where the Pawn in fury-Cafs is loft. the Pawnee hath 


ffiil his Remedy againſt the Pawner fo2 the Boney lent, foz the 


Law tequiteg nothing exttaoꝛdinary ot the Pawnee, but oniy that 
be ſhall take. hat Care he can to reſtoze the. Goods, upon Pay: 
ment of the Boney. 


(t.) Therefoze if & Pawn is loſt before Tender of the Money, 
the Pawnee is not liable, unleſs there was an apparent Default 


3 in 


wzongful Detajner was the Decafion of the Loſs. 


Warvs 


a Judgment is pad againſt the Pawner-at the Suit or one 
ok his'Creditozs, the Goods in the Hands of the Pawnee Half 
not be taken in Execution upon this Judgment until the Money 

. is paid to the Pawnee, becauſe he had a de erte in 
them, and ehe Judgment ⸗Erevitoz had om an Inteteſt. 
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Pan delivers Goods to another to keep ſafely, and they are after- 
wards ſkolen, he thall be anſwerable kor them in an Aion of De- 
tue; becauſe, when they were delivered to him, he undertook to 
keep them ſafely, and therefoze he ought ta keep them ſo at His 
Peril, tho! he hath no Reward, but if he take Goods to keep them 
as his own, and they are after wards ffolen, he not | 
the ſame Law ik they are pawned to him, becuule de hath'a guat; 
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Buxton verſus Gouch. Paſch,- 5 Anne, B-Re--- 


(1.) JN this Caſe it was held per Curiam, that Perſury was pe;v+y how 


. 2 puniQable-at Common Law, that if it relate ta Juffice, punimäble. 
tis puniſhable by the Statute ; but if it relate to a fpirttual ut 
ter in the Spiritual Court, it may be puniſhed there. 


(2.) That it takes its Name from perverting Jultice, thercfoze Style 336. 


it muſt be judicial; and a falſe Dath in a Court of Juſtice is moze 
odious than elſewhere. ba 


"(3) 'Tis 


ur) Ubere 2 Wan patons Goods foz Money lent, and after- 5 Butt. . 


(12.) And this is agreeable to Southcote's:Cofe, N 1 Where a 4 Rep. 84, 


A ot de love; 
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(3) *Tis an Offence fo which the Party map be inditted; either 


Kli. cap. i gt Common Law 02 upon the Statute 5 Eliz by which. the JPuniſh- 


Sid. 106. 


Bulſt. 322. 
1 Cro. 352. 
3 Cro. 137. 


2 Cro. 212. 
3 Inſt. 164. 


2 Cro. 120. Peirce g Caſ e. 


vel. 120. 


Cro. Eliz. 
105. 


3 Cro. 14), 


* 3 Cro. 137. 


Sid. 90. : 


ment is enlarged, but the Mature of the Offence. ig not altered: 
that Statute; and in many Caſes an Indiäment will lie at 
mmon Law when it will not lie upon the Statute, ag fo2 In⸗ 
ſtance, a Man map be indicked at Common Law fo? a falſe Affi 


davit taken betoze a Maſter in Chancery, but not 41pon-the Statute; 


fo2 this is not Per jury within the Meaning ok that Statute, fop 
that mult be in a Matter relating to the Proof of what was in, 
ue. ant 27. T : nan fi ene lan 


11 n | | 9405 * G3 10 | egen | PG &t 
(4) So here a Mitnels foz the, King ſwears kalay, he can⸗ 
not be indicted upon the Statute, but he map at Common Law. 


* 
43 
% 4 »$ PR | 


(30 9 falſe Oath fozmetly taken in the Court of Requeſts, in a 


- 


had no Jurisdiction in ſuch Caſes. 


) Inditment of Perjury was, quod eafto perf facro Evan 
gelio falſo depoſuit, &c. this was adjudged ill, becauſe it was 
not fully alledged, that he was ſworn. 303 Mr 433: ei 


Matter concerning Lands, was not indicable, becaule that Court 


* 
* 


(7.) Another Jndictment was held ill, becouſe it did not alledge 
that the Defendant voluntarie depoſuit; and * another was like. 
wiſe adjudged naught, becauſe the Oath did not relate to the 


_ Point in Iſſue, | 


(8.) There the Plaintiff loſes his Adion by a falſe and perjured 
Witneſs pꝛoduced on the Part of the-Defendant, in ſuch Caſe 
be (the Plaintiff) cannot have an Action againſt that TUitneſs, 


till he is indicted and conviTed, unleſs it was ſuch a Perjury, oz 


in ſuch a Court, that an Jndictment would not lie fox it. 


PIDGEONS, Se Nuſance 3. 
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Pleas not certain, and wanting 
full Defence. 


p , — 
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Hole verſus Burgoigne. Paſch. 6 Will. III. 


GE BT fo2 101. ſhewing, that in Conſideration he had Plea ©» 
paid the Defendant the Kent due to him, (viz.) 5 1. 4%. 
he (the Defendant) by his Deed did covenant to fave him (te 
Plaintiff) harmleſs, againſt W. R. who claimed the Lands, and 

then ſets fozth, that W. R. did implead him“ inter alia, in the 3 
Court of Exchequer, in an Aﬀion of Debt to recover this 31. 
and upon a Demurrer to this Declaration, it was held lll, becauſe 

the inter alia implacitavit, was too general. 20] 


. (2.) Want of Defence is only Matter of Fozm, and aided up⸗ e of De- 
on a General Demurrer. | if 3 
3.) The Defendant venit & deſend' vim & injutiam quando, 
&c. and imparled Spectally, with ſalvis omnibus advantagiis & 
exceptionibus ; it hath been held, that after this he cannot plead * $i: 318. 
Privilege, . becauſe that would be to ouſt the Court after a full De- 
fence; but in Hardres tis held otherwiſe. becauſe a claim of Pri- Hard. 555: 
vilege doth not ouſt the Court of Jurisdiſtion. 741 


91 
= 


TI +4 p (2314 W | 
Bringloe verſus Morriſon. Hill. 27 Car, II. B. R 
(4) N Treſpaſs, fo? Taking his Horſe: and. riding him immo⸗ Plex not An- 
I derately the Dekendant pleaded, that he took the Pozſe ering che 
by Licence, and gave na Antwer to the Immaderate Riding, pet e 
Adjudged good, fo2 the Giſt of the Action is the Taking, aud the ot ir, yer 
immoderate Riding is only an Aggravation of the Treſpaſs, ©! 89+ 
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272 Pleas amounting to the General Iſſue, &c. 


Sheppard verſus Taylor. Paſch. 9 Will. III. 


How a Judg- ($;) [? Replevin foz fir Diſhes ; the Defendant juſtifled under 
e an a Judgment in a Court-Baron, and a Levari facias award- 
© >. ed thereon, by Uertue whcreof he took the Diſhes ; and upon a 
ron is to be Demurter to this Plea it was adjudged ill; becauſe an Erecu- 
pleaded. - tion upon a Judgment in a Court-Baron ought not to be by Le- 
vari facias, but by Diſtringas, unleſs there is a ſpecial Cuſtom fo? 

that Purpoſe ; beſides, the Plaintiff ſhould not have begun with 

Judgment, but with the Plaint enter'd, and taliter proceſſum fuit 


ſuperinde, that there was a Judgment. 


_ Hallett verſus Burch. Paſch. 9 Will. III. B. R. 


* 1 Salk.394. (6, 78 Caſe fs repozted in * x Salk. by the Mame of 
a Salk. 3. 0 FT Holler v. Buſh, and in * 2 Salk. by the Name of Hallet 
v. Burt; but the Caſe was thus. nt rag 
ſſ. Treſpaſs fo taking his Cows, &c. The Defendant pleads 
E 3 and lets fozth a Right by Preſcription in the Biſhop of Salisbury, 
the General to grant Replevins in ſuch a Manoz, and that the Plaintiff cepit 
lilue. & imparcavit thꝛee Cows of another, and that he (the Deken⸗ 
dant) by Uetrtue of a Replevin, as Steward, &c. took and dzove 
them away, and traverſed that he was guilty aliter vel alio modo; 
and upon Demurrer to this Plea it was objecked, that it amounts 
to no mote than the General Ifſue ; fo2 the Effet of it fs, that 
thoſe were the Cows of another Perſon, and that the Plaintiff 
took and impounded them: Now by the Jmpounding the Plain⸗ 
tif had neither Title oz Poſſeſſion, and ff ſo, he had no * To- 
* 3Cro. 329. [Our to bzing an Action of Treſpaſs fo2 taking them out of the 
Pound, fo? in ſuch Caſe Treſpaſs will not lie, but parco fracto. 
Er per Curiam, This Plea amounts to no more than the Ge- 
neral Iſſue, wherever the Defendant's Plea leaveth a. Cauſe ok 
Action in the Plaintiff either crpzeſs oz implied, but confeſſeth 
and avoideth it, the Plea is good, and this Confeſſon and A- 
voidance is Colour, without which the Plea would -amount but 
to the General Iſſue: Mow in the Pꝛincipal Cale the Defendant, 
hath let fozth in his Plea, that theſe were not the Plaintiff's 
Cows, but pet, that he took them and imparcavit only, whereby 
they became in Cuſtodia Legis, and therefoze there-was no Colour 
fo2 him to bꝛing an Aﬀion of Treſpaſs fo2 taking them out; but 
if the Defendant had pleaded cepit & detinuit, inſtead of im- 
parcavit, the Plea might have been good. 


Where the 


3 Hatton 


Pleas amounting to the General Iſſue, Se. 27 3 


Hatton verſus Morſe. 1 Annæ B. R. 


(„T pere is a ſhezt Note of this Cafe in 1 Salk. but the le 3“. 
| Caſe was thus. fl. In Aſfſfumpſit, &c. The Defendant Pier doc. 
pleaded, that true it is, he did pꝛomiſe, but that ante diem impetra- not amount 
tionis Billz, he pad the Money; and upon a Demurrer ta this rave 
Plea it was objected, that it amounted ta the General lſſue. But 
per Holt Ch. Juſt; This doth not amount to the General Iſſue; 
fo2 tho Payment may be given in Evidence upon Non Aſſumpſit 
pleaded, vet it mas long befoze that obtained; tis like giving Co- 
lour, fo2 he ſays; there was a P2omiſe, but that be perfozm- 
ed it: Now there are many Things which may be given in Evi- 
dence upon the general Jfſue, and pet thoſe Things map be plead⸗ 

ed Specially; as fo; Juſtance, In an Action of Debt the Deken⸗ 
dant map plead a Releaſe, o2 he may give it in Evidence upon 
nil debet pleadep, (0 in Debt for Rent upon a Demiſe, the De- 
fendant may plead an Entry and Evidion, befoze' any Rent be- 
came due, oz he may give it in Evidence upon nil debet. 
a , 1 5 6415 | 3 ant, a. as UW, 


(.) There are tuo Sozts of Colour, the one is expteſs, the of giving 
other implied. | x In enn ann 0 Colour. 


(9.) Expreſs, as in Treſpaſs Quare clauſum fregit, the Detendant 
in Pleading makes a Title under W. R. ſetting fozth, that the 
Plaintiff claims under a Feoſtment from the ſaid W. R. by which 
nothing paſſed, but that he entered by Calaur thereotk: Mom here 
the Defendant gave Colour of Action to the Plaintiſt, becauſe by 
the Feoffment he was Tenaut at Mil, and enter d, and by Aer - 
tue of his Poſſeſſion he may maintain an Action againſt evecy one, 
but not againſt bim who bath a Right ; fo likewiſe in Treſpals 
Quare chauſum fregit, if the Defendaut pleads, that the Plaintiff 
was ſeiſed, &c. and made a Leaſe to bim fo2 Pears, there is no 
Occaſion to give expzels Colour, becauſe the Defendant” al- 
lows, _ the Plaintiff hath the Reverſion, which is Colour 
eougho/! 550 1607 5 2: 7 9059 9 40 3950 3 end 
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C FN Replevin, the Defendant avowed the Diſtreſs: taken > all. 383. 


fo2 Rent Arrear ; the Plaintiff replied, De injuria ſua pro- Where it a- 


mounts to 


cial Demurrer to this Replication, becauſe it amounted to no the General 
moe than the General Iflue, it was adjudged, that this mag not le. 

a pꝛopet Inducement to the 3 as if in Treſpaſs — — 

Mott R ; kendant 
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274 Pleas amounting to the General Iſſue. 


kendant ould plead, De i injuria ſua propria, abſque hoc quod eſt 
culpabilis, ſa. that in the Paincipal Taſe, the Plaintiff ſhauld 

have replicd, Reins in aretro, and conclude to the Countrey, that 

| had been the p2opcr Iſſue, fo? it is a Negative to what was be- 

* Raft. Ert: foe affirmed, So De injuria ſua ptopria, abſque hoc that there 
$974 35% was ſuch a Pꝛeſcription, is ill, and De injuria ſua propria, abſ- 
Rep. 46. que hoc that he is 'a Bailiff, 18 ill z therefoze the natural and pꝛo-⸗ 
per Replication to this Avomp, had been nihil in aretro; tig 

quaſi the General Iſſue, ſo that this Replication of Special Vat. 

ter (viz.) De injuria ſua propria, amounts only! ta the General 

Iſſue, and no other Evidence can be given, but what might as well 

have been given upon the p2oper fie ; beſides, this Circumlotu⸗ 

tfon muſt be ill, becauſe it pꝛolongs the Cau'by enkozcing the 

Avowant to an unnecefſary Rejoinder; and tho' tis only Matter 

of Fm, becauſe it doth not alter the Evidence,” pet upon a Spe. 

_ VEE; and Tewing it fo2 _—_ tis 8 J 


0:5 


- Weſt werſu Weſt. Paſch 12 Will. Jt. 


Fheon "CLAP N an Aion on the Caſe koꝛ a Falle Return, the JPractice 
ſneis pleaded  * 1 WAS agreed to be, that if one pleads the General Jl⸗ 
and not en- ſiie, and tis not enter'd, he may within four Days ok the Term 
cered within tyaive it, and plead Specially, and if Sunday happen to be the 
the Defen. Laſt ot the four Days, then Monday ſhall be allowed; and o in 
_ Caſe of a Plea in Abatement, and that at any Time afterwards 


plead Speci- be wap waive the Spectal Matter and plead the General Jſue, tin- 
ally. lels there is a Rule to plead as he will ſtand by it. 8 


2 Lut. 1178. (1200 cahere the Plaintiff releaſcs after the Action wund, 
10% + de the Defendant ought not to plead Actio non, 8c. but actionem 
pleaded. prædict' ulterĩius habere non debet, and he ought to plead it either 
as a Releaſe made pendenti brevi, 02 puis.darrein Continuance; 
and lo it is of any Matter which happens either to GP the 


TUrit, oz to bar the Aion after the CUrit bzought. | 
2 Lut. 1181. (1 3) CUhere by an AX of Parliament a Man hes leave: to ſu⸗ 


Of ſuſtifica- 


don under THe in general, that he acted by Gertue of ſuch a Statute, ac- 
an A& of coding to the Tenoz of the Act, he need not alledge particular 
Parliament. Cittcumſtantes; but ff he doth; and without taking Notice of 


the Ac, tis a CUaiver thereof, and his Plea muſt be taken as at 
Common Law. | 


Lat, 1230. (14) In Replevin, fo? taking in Overfield, Sc. the Defert- 


2 02 Dont bo dant pleads, that he was ſeiſed of thꝛee Acres of Land in Orer- 
but doth nor field, hut doth not ſay in Fee, oz of what Eſtate he was ſeiſed; 


ſay of what and upon a General Demurrer, the Plea was adjudged ill fox 


Eftare, not 


good. 190 1 that 


| Pleas good and not good. 2 


that Cauſe, but to a Plea in Bar of an Action of Treſpaſs it Lat. 131. 
was otherwiſe adjudged. | 


(15.) Treſpaſs fo Breaking thirty Perch of Hedge and thitty = Lor. 1350. 
Perch of Ditch; the Defendant pꝛelcrideg foz a Way, and that at aer 
ipſe aperuit couvenientem & neceſſariam Viam in the Place where, not welt 
&c. fo Carriages, '&c. and upon a Demurrer to this Plea it ple⸗ded. 
was adjudged ill, becauſe he might have laid out a convenient 
May without Bꝛeaking thirty Perch of Hedge, 


- (169 In Treſpaſs fo2 Breaking bis Houſe and Cloſe at D. the 2 Hut. 1402. 
' Defendant pleads, that the Houſe and Cloſe afozeſatd was a We nt 
Meſſuage, called Raine's Dwelling-houſe, and twenty Acres of clude to the 
Land, called Raine's Cloſe, which ſaid Meſſuage and twenty Acreg Country. 
of Land, was ſolum ipſius proprium per quod, &c. Et hoc para- 

tus eſt verificare, the Plaintiff replies, that they were liberum te- 
nementum ipſius the Plaintiff, and that the Defendant entered 

de injuria ſua propria, and traverſed, ' that they were the Free⸗ 

hold of the Defendant, & hoc paratus eſt verificare; it was held, 

that this Replication was not in Nature of a new Alignment, 

becauſe that is always of another Place, but here the Place was - 

fill the ſame, and therefoze the Bar muſt be taken as a real and 

not a common Bar, and conſequently the Replication ought not 

to conclude with a Traverſe, but ſhould have put the Batter in 

Jſlue, (viz.) that it was his Freehold, and not the Defendant's 
Freehold, and ſo concluded to the Country, 


(17.) Jn Covenant, the Beach afligned was, Non-payment of 1 Lat. 5:3. 
Rent and not Repairing, the Defendant pleaded an Outlary in L 
Bar to the Action: Et per Curiam, he might have pleaded it in leaded in 


Bar to the Rent arrear, but not to the Repairs, becauſe the Da- Bar is not 
mages fo? not repairing were not foxfeited by the Outlaty, and by . 
Conſequence the Plea being in Bar, and not being good as ta 

Part, muſt be ill in the Cahole ; but if the Defendant had plead- 

ed this Dutlary in Abatement, as he might have done bekoze Im- 

_ parlance, and this to the whole Writ, it had been good, but tis 

not fo in Bar, = 


Poor Priſoners. See Statute 6. 


Na © POWERS. 
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1 „ oo ſuch Power had been to make Leaſes generally, it tal | 
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"TELE 


Owers are either oa 02 collateral, the one is where 
the-Teſtato? deviſes to W. R fo2 Life, with a Power 
to male a Jointure, &c. the other is where he deviſes to his 
Executoꝛ to ſell, &c. in the firſt Caſe the Power is annexed to 


8 5 and derived « ut * hg in 7 IE Cale. tis collate- 
ral to it. ei n 


„ fo2 Iuttance, a 8 to W. 1 in Tail, Remainder 

King v. Mel- ober, with a Power given to him to make a Jointure to a fecond 

lin. Power, Wife, Sc. The Tenant in Tall, in the Like time of his firff 

froyed. Illike, ſuſfered a Common Recovery to the Uſe of himſelf and his 
Heirs, then his Mite died, and he married a ſecond Mike, and 
covenanted to ſtand ſeiſed to the Uſe of himſelk and his: Wife, for 
their Lives, &c. adjudged, that this Power, when created, was 
to be executed out of the Eſtate tail, which was now deſtroped by 
| ſuffering the Recovery, and by Conſequence the Ng to make a 
Jointure was deſtroyed. 


Powers are (1 1.) 
appendant or A 
con 


Sid. 10). (2.) Power was given by a Marriage Settlement to a Join⸗ 

of N trels to make Leaſes fo2 twenty-one P:ars in Poſſeſſionʒ the Hul. 

OE band died, and ſhe married again, and then the ſecond: Husband 

and Mike made a Leaſe, &c. in Poſſeſſion, but ſome of the 
Lands were in Leaſe before ; adjudged, that the Leaſe was void 
ag to thoſe Lands. 


be intended Leaſes in Poſſeſſion, 


Ch. Rep. 18. (5.) The Lady Antrim being a ſingle Woman, ſettled her E- 
8 ſtate fo2 Life, Remainder to her in Tail, with a Power to make 
1 Leaſes (being ſole) fo; thzee Lives, &c. Afterwards ſhe married, 
and then ſhe and her Pusband made a Leaſe, &c. fo Payment of 

Debts: Et per Curiam, this is void, being not purſuant to the 

Power, fo2 the Leaſe of the Husband and Wife is the Leaſe of 

the Ausband, and the Difference is between a naked Power, and 

a Power which ariſes from an Intereſt ;. fo if a CUoman hath on- 

ly a naked 02 bare Power, as by a cwill to (ell Lands, ſhe may 

ſell, tho' ſhe marry, becauſe this is not a Power created out of 

I | any 


DN 


Inter ut where g Power reſerved on a FI 
8 101 e to . Power 2518 it wag at k a 
reſer 


(6.) Jn = following Caſe there ſeems to be a contrary Re: Ch. Rep. 263. 
lolutian : fl. Che Father being ſeiled ok Lands in Fee, ſettled nb . 
the (ame to the Ade of himfelf fo2 Life, Remainder to his eldeſt 

Son in Tail, with a ＋ * to make Leaſes, 02 by his Laſt TUill 

under Hand and Seal, rge it with 50p I. afterwards, by 

bis Mill in CUriting, t ſealed, he charged it with 500 1. 

fo his younger Chfldzen, who. upon a Bill erhibited againſt the 

Heir, had a Decree koz the Yoney, tho' it was objected, that this 
Settlement was wholly ee But per Curiam, the Power 

is well kerze, in th be 1 0 Par ak it is ta do the 
Thing; and the-Nej 51 mſtance all not avoid it in a 

Court of. Equitp, Ty 1 at „because flith-Potbcrs are not 

like Conditions, strict to de houndtd, 6 it favourably ta be 
contktued koz the agel of the Thildzen; aß vet a Putt 0 

might defend himſelf agatnff duch a Power not well 727 7705 elpe⸗ 

cfally it m * no Notice of it at the Time: bl . Phrchaſe 

ere 80 3002 3 T6 13. 631 in 
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6 00 1380 einen the Cate was; fl. As Feolimen was mae » Mod. 78. 


to the third Pezwn fo? his Life, .and a 
Livery and Seiſin to two, but the N made Livery, to all fved 
three; it was objected, that the Power was not well executed, 

aud therefoze no Livery was made, becauſe the Power was not 
purſued ; sed per Curjam, tis true, that the fozmer Oplgions iT, 
have been, that Powers muſt be exactly purſued, but get“ &Endoz- * Sie . 
ſing Livery and Seiſin was always favourably expounded to ſup - 

pozt the Conveyance, therekoze this Livery is: W mM the WARE... 


5 50 


of two, and being made ſecundum formam Chartz, the Remain- 
der walt be good tor the third Petfon, 
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PRESCRIPTION. 


Grot. lib. 2. (t.) IME of it ſelf can never be the efficicnt Cauſe of any 
. Thing, fo2 nothing is oz can be done by Time, tho 
a Preſcrip- eberxy Thing is done in Time, therefoze by Conſequence.it is not 
tion. the Length of Time that begets the Right of Pzeſcription, but 
it is a Pzeſumption in Law, that, a Poſſeſon cannot continue ſo 
long quiet and not interrupted, if it was againſt Right, oz inju- 
rious to another. b | 


Pieter. (.) The Plaintiff declared, that the Occupiers of the adjoining 
tion, that Field have, Time out of Bind, repaired the Fences, which being 
thre repair» Out of Repair, his (the Plaintiff's) Beaſts eſcaped out of his 
ed Fences, OWn Gzound and fell into a Pit; this is good, without chewing 
__— any Eſtate in the Occupiers, but it had not been lo if the Defen- 
any Title in Dant himſelf had p2eſcribed. # 3 
them. | | 5 . 

2 Lev. 164 (z.) And pet a Cuſtom, that the Farmers of ſuch a Farm have 
But a Cuſtom il ways found Cakes and Ale to the Ualue of 8 s. oz thereabouts, 
r at Perambulations, was held naught, becauſe tis no moze than a 
Farm to find Pꝛeſcription in Occupiers, which is not good in Matter to charge 
ac x the Land. WE ILL De Ia 


2 Lut.1346 (.) Preſcription by the Inhabitants of a Pariſh to dig Gzavel 

Fre inet. in ſuch a Pit, which is the Soil of W. R. it was doubted, whe- 

rants, Sc. to ther this was good, oz not, tho" it was to repair the Highway ; 

repair = hut pet Inhabitants may pꝛeſcribe foz a Way, and by Conſequence | 
6.4 fo2 neceſſary Materials to repair it, and ſo they map ko a Wa- 

3 Cro. 664. tering-place ; and ſo they may to take Rutſhes in the Land of ano- 

March 16. ther to ffrew the Church; and ſo may Maſters of Ships to dig 


3 Lev. 160. Ballaſt in the Pozt of Lynn, fo2 this is koꝛ the publick Good, 


2 Vent. 186. (F.) Jn Treſpaſs, the Oefendant pleads, that within the Pa⸗ 
Preſcriprion rith” of A. all Occupiers of ſuch a Cloſe habent, & habere conſue- 
Ec. to Fave verunt, & Certain Map leading over the Plaintiff's Cloſe to the 
a Way from Dekendant's Houſe, this was held ill, fo2 tis not like a Pꝛeſcrip⸗ 


dne Houſe to 


another, not tion to a Wap to the Church oꝛ Market, which are neceſſary, & 
good. pro bono publico. _ 
1 I 


| 


* Wr 
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Hill verſo Ellard. Mich: 16 Car. II. B. K. 


6 N Replevin, f02 taking a Cow, the Defendant ;ufifie Proferigtiin 
under a Pyeſcription.. to have Common in the * 1 
where, &c. foz four Cows and half a Cow; and upon a Cows, is. 


Demurrer to this Plen it was adjudgen to be very abſurb to pre. 800d for one 


ſcribe-fo2 Common foꝛ half a Cow; but having p2eſeribed to have =" 
rr ko four Cows, that was ſufficient” to juſtify fo2 one 


(7) The Defendant pleads, that he was ſeiſed, &c. and that Mod. 318; 
he, and all thoſe whoſe Eſtate he had, &c. have uled to have Pot Preſeription 
. (Water, &c. one who hat 


annexed to an EASE Years, and yy ny n ſap yan be was bn Eſta for 
ſeiſed in fee. | 


| Tale S. P. 
C8.) The Inhabitants of E. War in a Claim of Common by Jones 156. 


meſne ma 


fo2 them; but in the Pzincipal Cale, all the Coppholders to one how aF 
Low ought to claim in and by that Lom, and that Lord ought to £ivrion for 
p2eſcribe foꝛ him and his Tenants (i. e.) fox his Copyhold Te. 
nants, becauſe he hath the Freehold Himſelf; but the Low can- 
not claim 02 p2eſcribe fo2 the Freeholders, fo2 they have a Free- 
hold in themſelves; beſives luhabitants can never pꝛeſcribe fo; 


Common, 02 other Bot W re but er fo} nes — 
Eaſement. „ 


(9.) ſao are properly 8 as: -therefore"s are al: Preſerip A 
ways alledged in the Perſon of him who pzelcribes, (viz.)' that ways alledg- 
he and all thoſe whoſe Eſtate he hath, &c. therefoze a Biſhop 02 ed in the Per- 
Parſon may pꝛeſcribe quod ipſe & prædeceſſores ſui, and all they fon. 
whoſe Eſtate, &c. fo thete is à petpetual Eſtate, and a perpetu⸗ 
al Succeſſion, and the Succelloz hath the very lame Eſtate which 
bis 122eveceſſo2 had, fo2 that continues, tho the Perſon alters, 
like the Caſe of the. Anceſtoz and the Heir: but a enant for Life 
or * Years cannot ſap quorum Statum jpſe habet, becauſe he hath . 

a nem and diſtintt Eſtate from his 192ebecef02, and ſo tis ok all. 
Tenants at Will, and Jnhabitants, &c. 1 5800 W * "es, 
wry Place by Wap WOO a Nb od Shad 
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Adjudged: ill, becauſe a Pꝛelcription cannot be banden be by. 


Preſcription, 8c. and it was held, that Tenants in Antient De- Lorne in 
meſne may join in ſuch a Claim, becauſe the King cannot claim 


Ty . 
- i», 
WEE TY 4 


PRESENTATION. 


G8. Rete; (19 [* the Defendant, oz any Stranger, preſents a Clerk pend- | 
ration pend- ing a Quare Impedit, and afterwards the Plaintiff ob- 
„ Quare tains a Gerdi and Judgment, he cannot by Vertue of that Judg- 
TOY? ment remove him who was thus pzeſented, but he may bing a 
Scire facias againſt him, to ſhew Cauſe quare executionem non 
habet; and then if it be found, that he hand no Title he ſhall be 
FR amoved. Now the May to pzevent ſuch a Pꝛeſentation is to take out 
2 , u ne admittas to the Biſhop, and then the CUrit Quare incum- 
tas. bravit lies againſt ſuch an Incumbent, who by Uertue thereof 
ſhall be amoved, and put to his Quare Impedit, let bis Title be 
what it will. 


: Mod. = (2.) Where a Man gets the Fee to bis preſentation, which 

How the is his Title, he muſt in his Declaration alledge the Pzeſenta- 

N tion to be tempore pacis, ko otherwiſe it map be intended to be 

= on Proſe tempore belli, und then tis no Title; but where the bare Pꝛe⸗ 

tation. ſentation is not his Title, but only in Purſuance of a fozmer 
Right, in ſuch Caſe he may alledge it generally. | 


(3.) As f02 Inſtance, where a Man declares, that W. R. was 
ſeiſed of the Manoꝛ of D. as of Fee, to which an Advowſon was 
appendant, and that being ſo ſeiſed he preſented W. W. and al- 
terwards granted the next Avoidance to the Plaintiff ; this is 
good, - fo2 here the Plaintiff ſhews a pꝛecedent Right, and both 
not RE the Preſentation * his Title. 


Holt verſus Biſhop of Winton. 


3 Lev. 47. (4) 9 a Quare Impedit, the Caſe was, fl. The lncumbent be- 
133 | ing ſeiſed of the Advowſon of the ſame Church in Fee, died, 
likewis Pa. und the Queſtion was, who ſhould peeſent, either his Heir at 
tron and Law oz his Executor; and upon a Demurrer, it was objeded - a- 
leit, and nor Büinſt the Right of the Heir at Law, that be could nat welent, 
his Executor, Becauſe the Advowſon did not deſcend to him till after the Death 
ſhall preſent. of his Anceſtoz, in which very Jnſfant of Time the Church 
was vold; and therefoze the Avoidance was ſevered from the Jn- 
beritance, and veſted in the Executoz. Sed per Curiam, the 
Heir ſhall p2eſent, becauſe at the lame Time that the Aboidance 
veſted in the Executo? the Inheritance deſcended to the Peir, 


4 and 


PRIVILEGE 


| and Þ were: two Titles concur in an Inſtant of Time, the Elder 
ſhall be Neterred. e | 


PRIVILEGE E. 


(r. 118 the Court of Exchequer there are thee Sorts of Per⸗ ru 365. 
ſons who are pzivfleged, (i. e.) Debtors to the King, Of- of Privilege 

ficers and Accountants ; againſt the firſt of theſe Perſons any Man — 5 — 

who has a Paivilege in another Court, as an Officer oz Attozney auer quer crack 

thereof, ſhall have his Paivilege, fo2 the Paivilege of a Perſon 

as Debtor is but a general Paivilege ; it was at firſt only fo2 the 

Lenefit of the King, which is now diſuſed, and a Quo minus is 

no moze than a Common Action in this Court. | 


(2) An Accomptant entered upon his Accompt, and adjudged, bidem. 
that he ſhall have his Puvilege till the Accompt is over, becauſe 
his Attendance here de die in diem is neceſſary to paſs his Ac- 
compt, and the King has an Jntereſt in his Attendance ; but 
when the Accompt fs finiſhed, and become a Debt by being re⸗ | 
duced to a Certainty, he then hath no other Pavilege than a Ge- 
neral Dehtoz. 


(33) If an Officer commence a Suit here, no Paſvilege in any 5 
other Court ſhall pꝛevail againſt it, becauſe his Attendance is re- | 
quiſite here, and his Paivilege is firſt attached in this Court. | 


(4-) Sir Edm. Sawyer being oreſented | in Eyre, delivered in a Su- "Me 298. 
perſedeas fo2 his Privilege, as one of the Auditors of the Exche- 
quer; to which it was objected, that he ought to plead his Pꝛi⸗ 
_ if he had any; fo? the Puvileges of the Exchequer are all 

in the Red Book, and the O2der is, that if an Dfficer of the 
Exchequer is impleaded elſewhere; that a Baron coming with 
that Book, and ſhewing the Ower, and alſo avowing the Perſon 
to be an Dfficer of that Court, the Privilege ſhall be allowed 
without any Plea ; but where the Book is not pꝛoduced the Pꝛi⸗ 
bilege muſt be pleaded; but if the Defendant in this Caſe had 
pleaded his Pꝛivilege, it was a Queſtion, whether it wauld have 
been allowed, becauſe he was an Auditor of the New Revenues, 
and none of the Antient Auditors. 
00 (5. An 


> PRIVILEGE 


— 


1 Mod. 29%. (5.) An Attorney 02 Philazer of the Common Pleas, if ſued 
Privilege 7 in B. R. may plead his Pzivilege, becauſe they owe a -perſonal 
corey o Attendance to that Court; but a Serjeant at Law being ſued 
Pleas. in B. R. he cannot plead his Pzivilege of C. B. fo: he may 
ſign Pleas, be afſigned of Counſel, and Paactice in other 
Courts in Weſtminſter-Hall, but if he is ſued in any Inferior 


Court, he ſhall have his Paivilege, 


Tbidem. (6.) There an Officer of the Court of C. B. is ſued jointly with 
a stranger, who hath no Pztvilege, in ſuch Caſe, the Officer ſo 
ſued ſhall not have his Paivilege. 


Kirkham werſus Wheely. Trin. 7 Will. III. 


B. R. 


2 Salk. 543. (7.) IN an Action Qui tam, &c. the Defendant in propria perſona 
_ ſua dicit, that he is an Attorney of the Common Pleas, and 
Negative, that the Attoznies of that Court have Time out of Mind not 
83 been ſueable elſewhere ; and upon a Demurrer to this Plea, it 
is _ was objected, that it was pleaded in the Negative, (viz. That 
Attoznies of the Court of Common Pleas, &c. have not been 
ſueable elſewhere, and no Jurigdiction is given oz ſhewed to 
any other Court: Another Objeckion was, that the Defendant 
hath not made a full Defence, fo2 he only ſaid in propria ſua 
dicit, when it ſhould be venit & dicit ; and the laſt Objection 
was, becauſe the King is made a Party in this Afton, and he 
hath Paivilege to ſue where he pleaſes. Sed per Curiam, this 
Plea in the Negative is well enough, becauſe the Pzivilege, if 
traverſed, is not triable by the Countrey, fo2 tis Batter of 
Law, and there is a Jurisdiction given to the Court; as 
to the ſecond Objection, venit is no Part of the Plea, and 
therefoze it may be omitted; but the Plea begins by the TUow 
dicit, and thereof that alone is ſufſicient : And as to the third 
Dbjection, tis true, the King is entituled to bzing bis Action 
where he pleaſes, but the Inkozmer is not; fo2 if he die there 
is an End of the Suit, and the King is not entituled till 


Recovery had; and Pqoſecutozs Qui tam, &c. are look d upon 


as Informers, 


. " o 
_—y - 


Dr, » 


PRIVILEGE 5 


Baker verſus Swindon. Mich. 10 Will. III. C. B. 


(8.) IN this Cale it was held per Holt Ch. Juſt. that Privilege Two Sorts of 
I. is either ok Court o2,of Proceſs, as in the Court of Com- artes. 
mon Pleas, every Perſon who belongs to that Court, as Attor- £22... 
nies, their Clerks, &c. ſhall have the Paivilege of being ſued ProceS. 
there, and not elſewhere ; and this is the Pzivilege of Court : 387 ** 
But none ſhall be allowed the Pzivilege of Proceſs, but thoſe wha 
2 — of the Court, and are ſuppoſed to be always attend. 

ng there. | hir | 


1 Edwards verſus Copland. Paſch. 6 Will. III. B. R. 


(9.0 by an Attion on the Caſe, the Defendant pleaded to the Ju- Where Pri- 
+ L- risdiion of the Court, that he is an Attorney of the vie ge 

Court of Common Pleas, and; ought to be ſued there; 8c: the — 

Plaintiff replied, that he (the Defendant) is not an Attoznep ok n. 

the Court of Common Pleas, and concludes to the Country, 

and upon Demutrer to this Replication, the Rule was koz the 

Defendant to anſwer over, fo2 tis a good Traverſe and Conclu⸗ 

ſion; and in this Cale it was held, that the Dekendant might 

plead this Pꝛivilege per Attornatum. FM * beg 


Willis verſus Batrerſhell. Trin. 6 Will. III. B R. 


(10. ) IN Aſſault and Battery the Defendant pleaded to the Ju- Privilege 
I . risdicton of the Court, that he is one of the Clerks of Ae! 
J. Cook, Prothonotary of the Court of Common Pleas, quodq; ip- * © 
ſe & omnes hujuſmodi Clerici de eadem Curia, ought not to be 
impleaded but in that Court; and upon a Demurrer to this Plea 

the Plaintiff had Judgment, becauſe the Defendant did not al- 

ledge himſelf to be a Clerk ol the Common Pleas to whom this 
Pꝛibtiege (as he pꝛetended) did belong, but only that he was Clerk 

to a Pꝛothonotary ot that Court, and B. R. will not intend the 
Puvilege to be other than as he hath pleaded it. | 


1 | Ogle verſus Norcliffe. Paſch. 2 Anna. 


(11.) TY are two Sozts of Pꝛibilege in the Court of Com- Teo Sor of 
. mon Pleas: Per Holt Ch. Juft. the«one is of the riese . 
Dfficers of that Court, to be ſued there by Bill, and the other is 


of their Clerks, to be ſued there, and not elſewhere by Original. 


O O 2 El- 


284 Privilege of Palaces and Places. 


A, Met. r. 'Eldertons Caſo; Mich. 2 Annæ, B. R. 


ob Caſes * IE was committed 'by tbe Board of Green- cloth, fox 
Privilege executing a'Fieri facias in White-hall; and upon an 
a King's ls. Habeas Corpus it was argued to be a lawful Execution of the 
1c con. Ulltit, and not pꝛe judicial to the Pꝛibilege of the Palace, and that 
4a Con> imitting it was a Breach of the Peace, pet the Board of Green- 
S. C. cloth had no Power to commit this Perſon, becauſe he was not 
the Queen's Servant, and that Court hath - only a Power over the 
Queen's Family, fo2 the Government and ozdering her mental 
Servants, and that the Pavliege of White-hall was created by 
the Statute 28 H. 8. cap. 1 
Northy Attozney- General, arguen to the conttary: iſ: That 
there was a ſtanding Commiſſion of the Peace fo2 the Verge and 
Palace, and that the Officers of the Green-cloth ate always Cum. 
miſſioners, that the Statute 28 H. 8. did not create the Piivi⸗ 
leges of this Palace, but aſcertained the Boundaries thereof, 
fo2 the Queen may declare any Houle to be a Ropal Palace, and 
this without any Act of Parliament; that ſuch Declaration is 
made under the G2eat Seal, after which tis a Palace, tho' the 
Queen doth not reſide there; fo? the Queen did not reſide at the 


Tower, and pet Burdett had his Pand cut off for murdering bis 


Keeper there, and was akterwards executed. 

Per Powell Juſt. the Pzivileges of the Palace are by Common 
Law, and that in reſpet of the Queen's Pꝛelence; and he ſaid, 
that the Breaking into the Exchequer had been held Burglary, tha 
none ok the Queen's Servants were there. 

But Holt Ch. Juſt. denied it, and as to Burdett's Caſe, he ſaid 
the ſame Fai cannot be a PBilpziſion and a Murder too, fo? the 
one will extinguiſh the other; tis true, his Hand was cut off, 
but it was without any Authozity, fo2 there was no Judgment 
ko it; he ſaid, that he had ſearched the Roll. which was Mich. 

ger StowCht. 15 & 16 Eliz. Rot. 2. Burdett and Muskett'g Cale, and there was 
no Judgment koz cutting off his Hand, 
Pe held, that where there was a total Abſence, as fn the pꝛin⸗ 
cipal Caſe, where the Queen was neither pꝛelent in Perſon no} by 
her Domeſticks, 02 any of her Family, the Place was not pzibt- 
leged; otherwiſe where there was only a ſhozt and perſonal Ab⸗ 
ſence + The Queen now reſides at Windſor, and ſuppoſe a Mur- 
der ſhould be committed in White-hall, ſhall that be tried bekoꝛe 
the Low High Steward, &c. certainly not. 


Brown 


8 


— 


Privilege of Places. 


Brown verſus Burlace. 9 Will. III. B. R- 


(130 f | pe Defendant was arreſted in the Temple, and upon 4-2 Arreſt 


a Motion to ſet it aſive, it was inſiſted fo2 him, t 
the Temple is p2ivileged from Arreſts by the King's Gant. 


1. S. C. 
hat Dugdale 


But per Holt Ch. Juſt. if the King hath made any ſuch Gzant, 50» Chron, 


tts void in Law, they having no Court of Juffice within them- 
ſelves there; tis true, the Temple is-extraparochial, and not with: 
in any Pariſh, no2 within the City, ſo as to come within the Cu⸗ 
ſloms of the City, but tis within the County ok the City, but 
the White-fryars is within the Jurfsdic>fon of the-City, - - 

Pet the Court inclined not to countenance Arreſts in the Tem- 
ple, eſpecially fn'Term-time, but would not ſet afive this Arteſt, 
ſo the Defendant was held to Special Ball. 


+8 @ + #4. © 


1 Ruth ver ſus Wweddall. er 


(14) 9 upon Bond in B. R. bꝛought againſt an attoꝝ : tut. 
. ney of the C. B. the Dekendant pleaded, that het 
an Attomey of C. B. and that there is a Cuſtom in that Court. 
that an Attozney ſhall not be compelled to anſwer, unleſs per B. 
lam, and ſo pleavs his P2ivilege to be ſued per Billam, and not 
by Oꝛiginal; the Plaintiff replied; that fox five'Pears' paſt, befoze 
the D2iginal filed, the Defendant had no Clients, but had with⸗ 
dawn himſelf from the Pꝛackice and 'Office' ok an Attozney; and 
upon a Demuerer to this Replication, firff it was objecked, that 
the Plea was ill, becauſe the Defendant had not let kozth, that he 
Had any Clients, oz that he p2oſecuted oꝛ dekended any Sults, that 
being the Reaſon why an Attomey ſhould have Pztviteget Sed per 
Curiam, as long as an Attozney is fo upon Recozd, he ſhall have 
Puvilege; then it was objeted, that this Cuſtom was alledg 
in Fieri, fo2 it was, that an Attozney ſhould not be compelled to 
anſwer, unleſs per Billam, he ſhould have gone on, Nec a tempore 
cujus contrarium memoria hominum non exiſtit compelli conſue- 
vit, and this would have been an Allegation of an Uſage in Fact, 
which is eſſential to make a Cuffom, and therefoze-mtiſf be poſt- 
tively ſet koꝛth and alledged in Pleading; but adjudged, that the 
Court may take Notice of the Pivileges of Attomies, theretoze 
a Cuſtoin in ſuch Caſes need not be fo firitly alledged. Ro 
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(19 A* Common Law, where the King was Plaintiff in any 

Afton, whether foz Debt oz Damages, he had Exe⸗ 
tution againſt the Defendant, both ko: Body, Lands and Goods, 
but by Magna Charta, cap. 9. he was not to take out Execution 
agalnſt the Lands, if the Dekendant had ſuftictent Goods to an- 
wer the Debt oꝛ Damages; 1060047 Wert 7.901 


(2) But where a Subject bzought an Action againſt another 
Subject, either fo2 a Debt 02 Damages, his Execution was only 
againſt the Goods and Chattels of the Defendant, either by Fie- 
ri facias 02 by Levari facias, he could not have Execution againſf 
his Lands, till the Statute of Weſtm. 2. by which cum Debitum 
recuperatum eſt an Elegit is given, and that was only fo2 a Moie- 
ty ; and by the Statutes 13 Ed. 1. de mercatoribus, by the 27 
Ed. 3. and bythe 23 H. 8. an Extent was given, but no Capias 
lay till the Statute of Marlbridge, cap. 23. and. Weſtm. 2. cap. 
11. and 25 Ed. 3. cap. 17. by which Pꝛoceſs of Capias is given 
in Accompt and alſo in Debt, whereas befoze thoſe Statutes the 


Pꝛoceſs was Summons, Attachment, and Diſtreſs infinite, 


1 Roll. 8 98. 


(3) The Pꝛoteſs of Capias on a Judgment in Debt is not gi⸗ 
ben by the expzeſs Cows of any Statute, but ariſes by Conſe⸗ 
quence of Law (i. e.) the Statute giving a Capias in meſne Pro- 
ceſs, a Capias in Conſequence lies on the 5 becauſe 
tis a Rule of the Common Law, that wherever a Capias lies in 


Pꝛoceſs befoze Judgment, it will lie in Execution upon the Juvg- 
ment it ſelf, . a 


(4. Vut ik there is a Judgment in C. B. againſt the Bail, upon 
a Scire facias bzought againſt them, no Capias lies on ſuch Judg- 
ment; otherwile if the Judgment was given againſt them in 
Debt, fo2 then tis within the Statute. 1 8 


(3) But where Judgment is given as a Scire facias Upon a 
Recogniſance againſt the Bail in B. R. a Capias will lie, fo2 (0 
has been the Courſe of that Court. 


| (6) There was a Judgment on a Scire facias againſt the Bail, 


and a TUrit of Erro2 bꝛought in the Exchequer-Chamber, pur⸗ 


ſuant to the Statute 3 Jac. adjudged, that in this Caſe no Ca- 
3 pias 


* 
„ 
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pias lies againſt them, fo2 this Matter is not to be guided by 


the Cuſtom of the Kings Bench, but by the Common Law, and 


the Bail bound their Goods and Lands by the — and 
not their Perſons. 


PROHIBITION. 


Go IRE are granted either pro defectu juriſdictionis, 1 Vent. 274 
oꝛ pro defectu triationis ; as where a Man libells in the 
Spiritual Court fo2 20 s. due to him by Cuſtom, fo2 burying in 

the Church, the Defendant pleaded there was no ſuch Cuſtom ; 

in this Cale a Pꝛohibition lies pro defectu triationis, fo2 the S 

ritual Courts cannot try a Cuſtom. 


(2.) A Pꝛohibition was granted ta Wood-ſtreet Compter fo2 1 Vent. 180. 
refuſing to admit a Plea to the juriſdiction, which was tender d 
on Dath, and befoze Jmparlance. 


(3.) In a Pꝛohibition, and upon a Motion fo? a Conſultation, 
it was inſiſted, that it ought not to be granted without pleading 
oz demurring to the P2ohibition, fo2 if erronioufly granted, the 
Party could have no Remedy, either by Tarit of Erro2 oz other⸗ 
wiſe ; but it was anſwered, that antiently in B. R. there were no 
Declarations 02 Demurrers upon Pꝛohibitions, and therekoze 
Conſultations were granted upon Dotions, 


C4. Jn a Pꝛohibition to the Spiritual Court, upon a Sug- Roll. Rep. 
geſtion, that they intended to try the Boundaries of a Pariſh : 3 
the Plaintiff declared and entituled himſelf by Letters Patents cents may be 
granted to fuch a Cozpozation, who made a Leaſe to him, &c. Senn E- 
the Defendant demurred to the Declaration, ton not ſhewing the 
Letters Patents and. the Leaſe, by a profert hic in Cur'. Sed 
per Curiam, no Conſultation ſhall be granted fo? Want of 
pleading them, fo2 they may be Piven in Evidence. 


(50 Where it appears upon the Face of the Libel, that the «Kok 275 
Matter is not within the Jurisdiction of the Court, een 


hibition may 


per fo2 their Sentence, a Prohibition will be granted at any be granted 


Time ; but if the Plea of the Defendant be Matter of Spiritual #27 ne. 


Jurigdidion and tis refuled oz over-ruled, no Pꝛohibition ay 
0 
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fo2 in ſuch Caſe the Party muſt appeal; otherwiſe, if "tis a 
2 of Tempozal Cogniſance, as a Modus, oz an Agree- 
ment, &c, | 


Freeman verſus Shotter. 


ee Uled, that where a Thing incident in the Spiritual 
hos thy Court is of a Temporal Nature, they muſt try it in 
a Thing of the (ame Manner in that Court, as it would have been tried at 
Tempora) Law, otherwiſe a Procedendo will be granted; but if the 
Matter incident is of a Spiritual Mature, o2 of Spiritual 
Cogniſance, they map try it accozding to their own Law; 
as fo2 Jnflance, if they require two Witneſſes to the PÞP2oof 
of a Revocation of a Mill, a Prohibition will not be granted, 
becauſe ſuch P2oof is required at Law; but if they require two 
CUitneſles to pꝛove a Releaſe, a Pꝛohibition will be granted. 


Anonymus. Hill. 9 Will. III. 


Mietern (DER Holt Ch. Juff, where an Action is commenced in an 
9 Inferior Court of Law, which hath no Juris didion of the 
no Original Taule, in ſuch Cale a Pꝛohibition will not lie after * Sentence; 


Juicer", but tis otherwiſe, if the Suit is commenced in the Admiralty, 


will not lie O2 in the Spiritual Court, fo2 their Law is different from ours. 


after Sen- 
tence. 
* Sid 166. 


= Anonymus. Hill. 13 Will. III. 


Prohibition (g.) J Jbel in the Spiritual Court by the Þusband and Mike, 

br fo2 calling the husband Cuckold: Ruled per Holt, Ch. 

ang Juſt. that a Pꝛohibition ſhall go, becauſe they cannot both ſue 
in that Court fo2 that Wow. 


Brown werſus Tanner. Paſch. 2 Anne. 


fe: (9, T Ibel in the Spiritual Court, foz Brawling in the Church- 
the Parſon yard, and foꝛ telling the Parſon, Thou art a pitifal drun- 
ponent ken Parſon, and a drunken Puppy; and Salkeld moved fo2 a [20- 
207, hibition upon the Authozity of the Caſe between Star and Buck- 
March. 6. nell, where fo2 the like Mozds a Pꝛohibition was granted, any - 
3 Boll ook. ſo in * Haines's Caſe ; and the Reaſon was, becauſe Drunkenneſs 
is a Temporal Offence; tis true, the Caſes befoze mentioned were 
of Dzunkenneſs in Lay-Men, but if tis an Offence in a Lay-man, 
a fortiori it ſhould be ſo in a Clergy- man; tis a Crime which 
noth not take its Nature from the Perſon who commits it, but 

2 


from 


. „„ — — * 1 — 
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from the Law which is offended; tis true, the Canoniſts * C 
make every Thing which is a Sin, and fozbidden by the len 
Commandments, to be a Spiritual Dffence, as Læſa fides, Murder, 
Perjury, &c. But by the Common Law, whatever is taken No- 
tite of and puniſhable by the Temporal Laws, is a Temporal Of 
fence ; and what is not puniſhable by the Tempozal Law, but by 
the Spiritual Law, in ſich Cate, that Law is a kind of Sup- 
planting the Tempozal Law, and the Dffences ſo puniſhable are 
Spiritual Dffences, as Fornication, Adultery, &c. 

Nom as fo2 Drunkennefs, it was always accounted a Tempo- 
ral Offence, fo; it was tinditable at Common Law; and Alehouſes 
were fozmerlp appointed in the Leet, and befoze the“ 24 of Eliz. 12 
there was ſcarce ſuch a Crime in Eagland: Tis true, a Parſon 8 
may be dep2ived fo2 Drunkenneſs, and ſo he may fo * Buggery, but * Hob. 121, 


auſe tig a Tempozal Offence ; afterwards a 1Pohibition was % C. 


granted as to the Mods, but not as to the Brawling in the Len. 


Churchpary,  _ ; Fuller's Caſe. 
Anonymus. 


ua e 
P were granted upon a Motion, the antient Courſe was, Court o 


that the Party pꝛohibited ſued out a Scire facias, Quare Conſul- b 
tatio non debet concedi poſt prohibitionem, in which CUrit the bien. 
Suggeſtion was recited, and alſo a Prohibition granted thereon, pi, Con 
ad damnum of the Party, 2 my 18 ain. 472. Reg. 51. 
Afterwards this -Pzagiſe was altered, and the Courſe came to 

be thus, viz.) Upon granting a Pꝛohibition to the Plaintiff, the 

Court bound him in a Recogniſance to pꝛoſecute an Attachment 

of Contempt againſt the Defendant, fo2 ſuing. in the Spiritual 

Court. after a Pꝛohibition granted, and then to declare upon the 
Prohibition; ſo that he was the Defendant-inthat Court, is now 

become Acto2 02 Plaintiffin the Court above. 5 


The Queen verſus Ride. Mich. 3 Annæ B. R. 


(11.) Popiſh Recuſant convict made his Mike Erecutrir, the 
Spiritual Court admitted her to pꝛoceed in pꝛoving the 
Will, but a Pꝛohibition was granted, fo2 ſhe is diſabled by the 
CON Clauſe of the * Statute of Eliz. and not enablen by the 5 Cap. 4. 
rovilo. * = * 


i 


SEW: 1 PRO: 


et he is not punichable foz,that Offence in the Spiritual Court,: Non. 1. 


* 
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PROPERTY. Se Treſpaſs 
 Replevm, 4. 


ſd — — 
* 


Sutton verſas Moody. 


5 017 375- (1) FN this Caſe it was held per Holt Ch, Juſt. Chat if the 
n | Plaintiff declared in Treſpaſs fo; Bzeaking his Cloſe and 
2 553» killing centum cuniculos, tis good without faping ſuos, foꝛ he 
fee. 440 has a Pꝛoperty in them in Reſpect of his Cloſe where they were 
March. 44 killed; and of Things of this Nature there are thꝛee Kinds of 
ent Sorts of Pioperty, (viz.) abſolute, qualified and poſſeflory. 1. A Man 
Property. hath an abſolute Property in Feris natura ſua manſuetis. 2.) he 
hath a qualified Property in Feris manſuetis ; and (3. he hath a 
poſſeſſory Property in Feris: Now whoever hath a poſſeſſory Pro- 
perty, which is alſo a Pꝛoperty ratione privilegii, there he map 
* ;Rep.r7.b, Declare fo the Thing killed oz taken, without ſaying that it 
was * ſuum, fo2 he had a Pꝛoperty by Keaſon of his Cloſe in 
which it was, and may recover Damages, which he cannot do 
unleſs the Thing was ſunm. He farther held, that if a Yan 
finds a Hare in his own Land, and in Þunting kflls it on the 
Land of another, 'tis the Pꝛoperty of the Hunter, and not of 
the Perſon on whoſe Gzound it was killed; ſo if he ſtarts a 
Dare not on his own but another Man's Land, and Hunts it in⸗ 
to the Land of a third Perſon, and there kills it, the Pꝛoperty is 
ſtill in the Hunter; but if he ſtarts a Hare in a Fozeſt, and 
hunts and kills it in another Man's Land, the P2operty is in 

the Owner of the Fozeſt. 


Evans verſus Martell. Mich. 9 Will. III. B. R. 


Where the (2.) NE Harvey loaded Goods on Board a Ship, and con- 
9 ſigned them to Evans; but by the Invoice the Goods ap⸗ 
Goods to an- PeACeD to be the P2operty of Harvey, and nom in an Action bought 
_ veſts by Evans againſt the Defendant Martell fo2 theſe Goods, it was 
ye"'* adjudged, that the Invoice ſignifies little in this Caſe, but that it 

was the Conſignment of the Hoods, which gave the Pꝛoperty, and 

veſted it in Evans, and therefoze he might maintain this Action; 


I 5 _ 


3 .] — — —— 1 
. 
but if they had been conſigned to him upon the Accompt of Har- 


vey, that would have altered the Caſe, fo2 then he would have 


been only Factor to Harvey, and he mult have bꝛougbt the Aﬀt 
becauſe the Pꝛoperty was then in him. * / 35 


- # . 
1 I * % k 
—_—_— Me ft. thn... io, 
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Gipps verſus Woolliſcott. Trin. 7 Will. III. B. R. E e 
Kot. 301. 


(3-) * [ 'Reſpaſs, &c. fo2 that the Defendant in ſeparali Piſca- Treſpaſs for 
ria, & in libera Piſcaria ſua apud D. piſcavit, and did 3 . 
take and carry away * 500 Salmons; upon Not guilty pleaded, u /ws, no: 
the Defendant was found guilty as to the Fiſhing in the free $904. 
Fiſnhery of the Plaintiff; and as to the ſeveral Fiſhery, the Jury ON 
found that the Locus in quo, &c. was Parcel of his Manoz. 3 Mod. 97. 
Et per Holt Ch. Juſt, a Man may have a free Filbery in his 7 + 
own Soil, as fp2 Inſtance, he may have a River in his Banoz, 
and another may have a Right ot Fiſhing there with him: But 
becaule the Plaintifi in his Declaration had not alledged, that the 
Defendant took Salmones ſuos, no2 ibidem cepit, therefme the De- 
kendant had Judgment, 
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The Queen verſus Steer. 


(4) HE Defendant was indifed, foz that at ſuch a Time Dod. Caſes 
and Place, he illicite fiſhed with Mets in the Pond . 

of T. S. and ſo many Carps, de Bonis & Catallis of the ſaid T. S. Pond may be 
did take and carry away; it was objected againſt this Indictment led „a, 
that Fiſh in a Pond could not be called Bona & Catalla of any 
particular Perſon: Sed per Curiam, in a * cloſe Pond the Fiſh * 3 Mod. 97. 
may be called * Piſces ſuos, becauſe they caunot ſwim awap, and Vide Jones 
therefoze the Owner of ſuch Pond hath a Pꝛoperty in them ra- 44. 
tione loci; but yet they cannot pzoperly be called Bona & Catal- Marel 48. 
la, unleſs they are in Trunks, and fo2 that Reaſon this Jndi#: war be cal 
ment was held ill, but the Court would not quaſh it upon a Mo- led Per uon. 
tion, but owdered the Defendant either to plead to it oz to demur. 
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Mallock werſus Eaſtley, 


(8.0 Reſpaſs fo2 taking two Does ipſius querentis, in a 3. Ler. 2 
| Cloſe called the Park ; the Defendant demurred ge- et 
nerally, fo: that the Plaintiff ſet fozth in his Declaration, that 2 | 
they were his Does, when by Law no Man can have a Property querentis. 
in Deer, unleſs they are tame oz reclaimed, tho" they are in a 
Park; but in the pꝛincipal Caſe did not appear, that they were 
1 25 P 2 1 


in 


e 


PURCHASE 


—— — 


; and fo? this Reaſon 


in a Park, but in a Cloſe called the Park 
the Defendant had Judgment. | 


PU ROHS E. 


Where the (1.) TP E Wow Heirs 02 Iſſue, when uſed to denote a ſingle. 
deg Loew, Perſon, oz fo as to be only delignatio perſonæ, are 
Purchaſe, Tozds of Purchaſe only, but when collective, they are Mozds 


and where a imitati 
Word of Li. of Limitation. 


Where the (2.) When ever thoſe TWows Heirs or Iſſue have Mods of 
Word Heirs Limitation annexed to them, they are uſed only as defignatio 


35 742% perſon, as where a Deviſe is to W. R. fo: Life, Remainder to 
his Þetrs, and to the Heirs Females of their Bodies. 3 


WhereaRe- (3.) Ik a Man make a Leaſe fo2 Life, Remainder to his 
mainder to Peirs, 02 Remainder to himſelf and his Heirs, oz to himſelf and 
Hein anc the Heirs of his Body, the Remainder is void, and his Effate 
veyed by is not altered; but tis otherwiſe if he convey it by Map of Uſe 
Way of Uſe. with ſuch Limitations.. 


1 Mod. 159. 

ven 378. (4) As if he make a Feoffment to the Uſe of himſelf fo Life, 
Remainder Kemainder to the Heirs Males of his Body, this is an Entail 
Males of his executed in him, and Co it is, if he covenanted to ſtand ſeiſed in 
Body is an the ſame Manner. 


Eftate-tail 

executed. ; 

Wass me (.) Where the Father deviſes to his eldeſt Son upon Condi- 
Hor jeWby — * Caſe the Son ſhall be in by Purchaſe, and not by 
Purchaſe. eſcent. | 


1 Mod. 226. (6.) The Caſe was, the Father having two Sons, in Conſi⸗ 
WhereanE- deration of the Marriage of his eldeſt Son, covenanted to ſfand 
ed by Way ſeiſed to the Ade of his ſald eldeſt Son, and the Heirs Males of 
of Purchaſe, his Body, Remainder to the right Heirs of the Father; the eld- 
pos ty afrer- eff Son married, and had iſſue Edward and four Daughters, then 
« Courie of the eldeſt Son Died, and afterwards Edward the Gꝛandſon dien 
Deſcent. Without Ilſue; and the Queſtion was, who had the belt Title, 

either the ſecond Son oꝛ the Daughters of his eider Bother ; 

and adjudged, that the Limitation to the eideſt Son, and to the 


Hefrs Dales of his Body, is good; and that the Crate _—_ 
+0 2 . n 


* — 


| QUARE IMP E DI T —— _ 


in him by Map of Purchaſe, tho at Common Law a Man could 
not make his own right Þeir take by Purchaſe, without depart⸗ 
ing with the whole -Fee-ſimple, but now by Map of Ale he map; 
and in this Caſe, after the Death of the G2zandfather, both the C- 
ſtates⸗tail were veſfed in Edward the Gzandſon, (viz.) fs. Heir 
Male of the Body of his Gzandfather and Father; and if fo, 
then this being a Remainder veſted in him as a Purchaſer, the 
4 go on in a Courſe of Deſcent, and his Siſters ſhall 

ave it. | N 


5 


QUARE IMPEDIT. 


(ü.) 17 is a poſſeſſoꝛy Action, and therefoze not to be This is « 
maintained without a Poſſeſſion, koꝛ which Reaſon py 
the Plaintiff muſt, always declare upon a Preſentation made by bow e . 
himſelf o2 his Anceſtor, o one whoſe Eſtate he path, o2 by the clare in it. 
— of the next Avoidance, oz by his Leflee fo2 Life, oz fo: 
ears. 


(2.) In a Quare Impedit againſt the Biſhop, and againſt A. and Jones 5: 
B. the Patron and Clerk, in which the Plaintiff declared, that [here ** 
W. R. was ſeiſed of a Manor to which the Advowſon was ap- cannot coun- 
pendant, and pꝛeſented S. and that by Eſcheat the ſaid Manor and terplead the 
Advowſon came to the King, and that he granted them to the antike 


itle, with- 


Plaintiff; and that S. the Incumbent being dead, it belonged to our making 


him (the Plaintiff) to pzeſent ; the Biſhop confeſſes all the Decla- . rein 


ration, only ſays, that the King was ſeiſed and preſented B. and — 
traverſed, that he granted the Manor and Advowſon to the Plain- | 
tiff, B. the Jncumbent pleads, that he is perſona imperſonata ex 
preſentatione Domini Regis, and makes Title in the King ; the 
Plaintiff replies, that B. was not pꝛeſented by the King, -&c. up- 
on which B. demurs ; and per Curiam, the Biſhop's Plea is not 
good, fo2 he can never counterplead the Title of the Plaintiff with- 
out making a Title in þimſelf, either as Patron or by Lapſe, fo? 
otherwiſe he hath no Intereſt, but only Jnſtitutian; aud the Plea 
of the Incumbent is itkelwiſe ill, fo2 by the Common Law be 
could not maintain the Title of bis Patron; aud if the Patron 
was uot made Defendant with bim, then he (the Incumbent) 
might plead it in Abatement ; if he was made Deteudaut, then he 
was to plead his own Title, which was ſometimes found to be 
eee I: 


w to de- 
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inconvenient, becauſe he would plead by Cobin; therefoze by the 
Statute 25 Ed. 3. the Incumbent is allowed to plead the Title ok 
his Patron; but in the pzincipal Caſe, if he was pꝛeſented by A. he 
cannot. quit the Title of that Patron, and plead a Pꝛeſentation 
and Title by another Perſon. nn A 230% 


1 Roll. Rep. (3.) The very Judgment in a Quare Impedit is an motion of 

62. the Incumbent, tho he continue fill the Poſſeſũon de facto, and 

if the Plaintiff be inſtituted upon a WUrit to the Biſhop, the De- 

fendant cannot appeal, if he doth, a Pꝛohibition lies, becauſe in 

— Caſe the Biſhop acts as the King's Miniſter and not as a 
udge. 
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QUOD CUM. See For- 
gery 1. Indictment 6. 


— 


4 


RECORD. See Statute 5. 


Crockmere verſus Wickins. Hill. 8 Will. III. B. R. 


Where N (1.) A Y Attion was bzought in B. R. the Defendant pleaded 
tiel Record is another Adion depending between them in the ſame 
pleaded, the Court, and f02 the ſame Cauſe; the Plaintiff replied, Nul tiel e- 
demur to ir. cord, &c. abjudged, that in this Caſe the Defendant may pꝛay Oyer 
of the Record, and the Court may oder that it may be inſpected, 
and upon ſuch Oyer craved, an Entry ſhall be made fo2 the Court 
to examme the Recowd, and ſhall be given upon Failure 


of the Recozd; the Defendant may likewiſe plead Nul * _ 
| 6 
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ne ac 
cord, and then allo the Entry and Proceedings ſhall be as be- 
koze mentioned; but he cannot-rejoin pꝛoperly quod habetur ali- 
quod tale Recordum.z neither can he demur, fo2- the Recozd is 

perfect, and the Pleading is at an End, and therefoze a Demur⸗ 


rer in this Caſe was upon a Motion ruled to be irregular, and 


(2.) But if the Aion had been pleaded as depending in an- where Babe 
other Court, pro eadem cauſa, and the Plaintiff replied Nul _ 
tiel Record, the Defendant muſt have rejoined quod habetur ali- 4 
quod tale Recordum. 11 e bref 


Hambleton verſus Lancaſhire. Trin. 2 Annæ B. R 


(3.) Scire facias was bꝛought againſt the Bail in B. R. upon Of pleading 
a Recogniſance in that Coutt; the Defendant pleaded . Re- 
in Abatement another Scire facias depending in the lame Court, 
and upon the ſame Judgment: The Plaintiff replied, Nul tiel 
Record, & hoc paratus eſt verificare, prout curia conſideravit, up- 
on which there was this Entry, Et quia Curia Dominz Reginz 
nunc hic coram ipſa Domina Regina adviſare vult ſuperinſped i- 
onem & examinationem Recordi per prædict' the Parties allegat' 
priuſquam judicium ſuum inde reddant, dies inde datus eſt parti- 
bus przdi&' coram ipſa Domina Regina, &. Uſque ad, &c._de ju- 
dicio inde de & ſuper præmĩſſis reddendo, &, upon which there 
being a Default at the Day, Judgment was given againſt the De- 
kendant: And now My. Broderick moved, that this was irregular, 
and that the Plaintiff ought to have ſaid foz a Rejoinder, and he 
argued, that this was contrary to all the P2ecedents, and he 22 Ent. 
cited all thoſe in the Margin. But on the other Side Mountague Ra. 3345 
argued, that the Judgment was well given; and to pꝛove it he 335. 
cited Dyer 228. and Buck's Caſe in B. R. which he ſaid was a ®-b'"'0" 
Caſe in Point. | | Hern. 238. 
per Holt Ch. Juſt. There the Recozd pleaded is in the ſame vidian 48. 
Court in which the Acton is bzought. there Nul tie! Record ig Therplgse. 
not fo pꝛoper as to crave Oyer of the Recozd, and that not at a will. ; Rot. 
Day to come, but inſtanter; but if the Plaintiff replies Nul tiel 455. 
Record, tis a Traverſe of the Defendant's Plea, and ſuch an En⸗ 
try (as in this Caſe) is the proper Courle; and moze to the 
Defendant's Advantage than Craving Oyer, becauſe he has a Day 
given him to bzing in the Recozd; and there can be no Trial in 
this Caſe, as where the Recowd is in another Court, and foz that 
Reaſon *tis impꝛoper to rejoin * quod habetur aliquod tale Re- + 4 3. 
cordum, 9s it ought where the-Recod is in another Court; fo2 
in ſuch Caſe B. R. awards a Certiorari to that Court, and the 
Iſſue is tried by their Certificace, but we cannot award a Certio- 
x Shs ks 
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7377 to tut ſelves; for it woitly be ablutd to certify our der, 
Powell, Jul. at firſt was of a contrary Opmion, that this Judy: 
ment was not well giben, becauſe tho! Plaintiff bad e Ih his 
Replication, whith Averment 'ought to have been anſwered by 
the Defenvant, fo? otherwile the Recozd is not cloſed and per- 
feed ; but it being moved again upon another OS he came over 
to the Dpinton of the Thief Julfice. Wide 3 


Sid. 356. 66.) Adjudged, Nat he'd Pier u een 6 vary fe 
1 of 9 the adverſe Party cannot demar, but muſt plead 


recited, the Nul tiel Record, ko upon a Demurrer it muff be taken to be as 


dung gt de. pleaded, 
mur. 


x Vent. 212 7. In an ation dt Debt byought upon a Judgment in ati In⸗ 
98 kerl Court, if the Defendant pleads Nul tiel Record, they ſhall 
fy teurem Certifp only tenorem Recordi; and the Lord Chief Jaſtice Hale 


Record. fad, that he had” keen Certiorari $ which only certify tenorem 
Recordi. 


King wer ſus Melling. 


2 Lev. 58. «Tv JS Caſe is repozted in ſeberal Books, (viz.) The 
Raym. 425. Father deviſed his Lands to his Son B. 5 Life, and 
ent 14: after his Deceaſe, to the Iſſue of bis Body, Sc. and (02 Want 
M here a De- of ſuch Iſſue Remainder over. B. ſuffered a Common Recovery, 
vicers Bans and the Queſtion was, what Eſtate B. had. Two Judges held, 
his Body, that he had only an Eſtate for Life, becauſe ſuch an Eſtate 
m—_ was erpreſly deviſed to him. But Hale Ch. Juſt. held, that he 
Evare-rail, had an Eſtate tail by Implication, and by Conſequence the Recovery 
ſuch an E- well ſuffer d, fo the Mods Iſſue of his Body is nomen collectivum, 


ſtare i: bar- and the Morde which follow, (viz.) fo Want of ſuch Iſſue, make 
nes ee an Eſtate tail by Implication ; but Judgment 


ry. coming to the Opinion of thoſe two Judges, 
NE in the Exchequer-Clumber, accowing to the Dpinion = 


EP 


RECOVERY COMMON. 


„ r - ae 


— . 


— 


* 
's 
* : 4 


the Chief Juſtice ; and there it was held, that where an | Eſtate. | 
tail is barred by a Recovery, all Things depending upon it, as 
Remainders, and all Things derived out of it, ſuch as Rents, 

&c. are barred as well as the Eftate itſelf, bu nothing which is 
collateral... i UW, 

Therefoze a Recovery will at bar the Right of a 3 


unleſs he is vouched, ſo likewiſe of an executory Deviſe ; but it 
will bar a contingent Remainder. 


(.) So [where Tenant to: Like, with a: Power ta male a 
Jointure on his Cite, ſuffers a Common Recovery, his Power 
is extinguiſhed ; but tis otherwiſe where a Power is collateral; 
as fox, Inſtance, where an Executoz has Ever to ſell. 


(30 One ſeiled in Fee of Lands, granted a Rent a0 novo ta Lu. 1225. 


A in Tail, Remainder to B. in fee; A. ſuffered.a Common Re- 
covery, Adjudged, that the Effate-tail was barted, and that the 


Recovero? had a W which yy not. Es tho A. die 
without Iuue. | 


a4) But it the Tertenant grants a Rat 4 novo to A it Tail, | 
who ſuffers a Common Recovery, in this Caſe likewiſe the Re. 
covero? hath a Fee-ſimple, but tis determinable upon the Death 
of A. without flue; fo2 the Rent was not perpetual in its Na⸗ 


ture, and in * Caſe the W 1 1 . the Ter⸗ 
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A Releaſe 
of all his 
Right will. 
not releaſe 
& judgment 
not execu- 
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Lacy: verſus Kinnaſton. Trin. 13 Will. III. B. R. 


cg HIS Caſe is repozted in“ »'Satk.' by the Name of 
Clayton v. Kinnafton, and in the“ fame Book by the 
Name of. Lacy v. Kinnaſtone, but J do not find it ſtated any 


where, dut only that tt was heid per Holt Ch; Tun that d Perpo- 


tual Covenant, us he talls it, (viz.) Never to take any Yovan- 
tage of a Deed 02 Covenant, is a Keleafe 02 Defeaſance of that 
Decd 02 Covenant; as fo? Yilkante, where W. R. eaters inta 
an Obligation to H. S. who covenants never to take any Advan- 
tage oz to ſue W. R. upon that Bond; if afterwards. au Aion 
of Debt could be bzvaght apon it, in tuch Cate VV. R. the, Obli- 

g02, may plead this Covenant in Par to the. Mon, and this to 
avoid Circuity of Acton, fo2 the Odügee dy this Covenagt path 
depzived Himſelf of all the Remedy he tan have upon this Bonn; 
but if W. R and R. Wi. art pointty and ſeverally bound in a Bond 
to H. S. who Covenants never to ſue W. R. upon that Bond; 


this is no Releaſe oz Defeaſance of the Bond, neither can it be 


1 Lev. 43. 


pleaded in Bar, if an Aﬀiou ſhould. be bzought-on it, Lecaule it 
doth not diſcharge the Right, but onlp the Remedy againſt W. 
R. fo; he ſtill hath a Right of Action againſt R. W. the other Obli⸗ 
g02; therekoze if he (the 'Dbligee) chend wing an action of Debt 
upon this Bond againſt W. R. he is put to his Adion vf Cove- 
nant againſt the Dbligee, which would got lie if this Covenant 
was a Releaſe, becauſe a Releale ts une Obligee is a Releaſe to 
both. And per Hole Ch. Juſt. a Releaſe of all his Right in fuch 
Lands will not diſcharge a Judgment not executed, becauſe ſuch 
Judgment doth not give oz veſt any Right, but only makes it 
obnoxious, and liable to Execution. 


. (2.) An Acquittance in Law/dught to be a Deed ſealed, but the 
Common Paafftce is otherwiſe ; an Acquittance foz Rent due at 
Michaelmas laff, is a good Diſcharge of all fozmer Arrears; but 

tis otherwiſe in an Avoww, | | 


3 'R E- 


R EMAIN DE R. 
agent Remainder cannot depend upon an Eftate for 


1,) 
8 A Fa Fan becauſe it would make an en of the Free- 
bold, which the Law will never endure. 


(2.) Neither can it depend upon an Eſtate in Fee, becauſe al- 
ter ſuch a Diſpoſal the Dwner hath no Eſtate left to limit. 


(3) But it may depend upon gn Eſtate, for Life. 02 upon an 
Eſtate Tail, becauſe thoſe are but particular Eſtates, and a * bare Lev. 35. 
hog of Entry will _eelerve it, 


(a) The Caſe was, T. P. and W. U nn for Life, Raym. 415. 
Remainder to tþe fixſt. Son of T. P. Se. Remainder to the right fer. 
Heirs of. T. P. afterwards the other Jointenaut. foz Life releaſed 

to T. P. the Quegien was, whether the contingent Remainder 

to the "rt Son of T. P. was deſtroyed by the Deſcent of the Ju- 
heritance to him ag Heir at Law to I. P. and adjudged that it 
was, becauſe, by the Releaſe of the Jointenant fo? Life to the 
other, (viz.) to. T. P. the Fee was cxecuten in T. b. the Releaſee, 
und there was no 1 Eſtate leſt in that Wen to ſup- 


pot this Beomajnder. . 


10 * The bugband rein ee dons 
| emalyder ta ber Walnder to pig own right 
n the Husband died and he be paw my again, and the 
and her-Þusbayd,. 7 doſage a Won was bow, lepten a Fine to one 
' Weſton in Fee, the Heir at Law fr the eiae paving betoze 
that Time by Bargaty: Pp Sale. aud Fine, conveyed the Lands 
to the ſaid pusband and Wife: adjudged, that the contingene 
Remainder to the Son was deſtroped, becauſe the Reverſion in Fee 
being inunediately, upon the Death of the TeCeto2, in his Þeir at 
Law; and that Reverſion being conveyed by Him to the TUife by 
Bargain and Sale, and Fine . ud ſhe having the particular E- 
Hate fo) Life, that fate faz Life was merged in the Conveyance 
E. betitante to ger and ber Pusbaud; app by Confequence, 
whey. ihe Lemmer came in Fug g, there mag yothing to ſup⸗ 
pot it; fo? it chan not be peter ved 'by the Poſtbility” which the 
Wife pay to waſye the Eſtate cauvexed to her by "ne HOP and 
POS #7 the e ber N 
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3 Lev. 284. 
4 Mod. 296. 


2 Salk. 517, 


618. 
2 Vent. 


Where the 


Ads of an 


Ideot are 
void, and 
where void- 
able. 


contingent Remainder is gone, becauſe there is nothing left to 


_ Attion. 


IN a n 


(6.) T b3 S Cafe is reported afterwards and tn ſeveral 

Books, quod vide in the Margin: But per Holt Ch. 
Tuff. where there is + Tenant fo? Life, with a contingent Re- 
mainder, and he (the Tenant fo? Life) makes a Feoffment in Fee 
upon Condition, and the Contingency happens befoze the Condi⸗ 
tion is bzoken ; in (ſuch Cafe the Contingency is fo? ever deffroy. 
ed, becauſe there muſt. be a particular Eſtate in Being, 02 a p2e- 


ſent Uight of Entrp when the Contingency happens. 


(7.) But if the Tenant fo2 Life enters fo2 Beach of the ns 


dition befoze the Contingency happens, then the SORE is 
revived and may veff. - h 


(8.) Where there is Tenant fo? Life "ach a cnt Re- 
mainder to VV. R. and then Tenant fo2 Life is difleiſed; and af- 
ter that a Deſcent and five Years is caff; now in ſuch Caſe the 


ſuppozt it, fo2 al 


Nat of RN is s into a PE. of 
88 71 > el 41 + 


bal * 
T A 30 U 


- Dolingen worſt e. 22 6 


6% Djudged, that after a 8 mean 'Renkittver 1 is 
once limited, na Eſtate after limited can be veſted, but 
when a contingent mean Remainder is not in Fee, but only fo2 
Life, oz in Tail, an Eſtate aftet limited by lubleauent Words 
may be veſted, as in Lewis Bowes g Cale. - 
But if Lands are deviſed to A. fo2 Life, and if he bath Iaue a 
Son, then to that Son fn Fee; and if he bath no webs SH to 
B. and his Heirs, no Eſtate ſhall veſt in B 3 


_ - * : * 


Thomſon verſus Leech. Hill. 9 Will. UI. B A. 
(10.0 Olmon Leech being Tenant for Life, Remainder fn Tafl to 
his firſt Son, Remafnder to Sir Simon in Tail; furren- 


dered to Sir Simon, and afterwards had Iſſue a Son; and it was 
found, that the Father was Non Compos when he made this Sur- 


render. 


It was inſifted, that this Surrender was not void, but only 
voldable; fo2 as to himlelf he cannot avoid it by Entry 02 by 
Pleading, 02 by the Writ Dum non fuit compos, which _ 

5 ng 


—— OO”. As. — 
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being 1 to avoid his own Altenations, ſuppoſes that he demiſit, 
and ſo doth the Mrit De Ideota inquirend', and the Law needs 

7 preſcribe n to avoid his Aus, if they ate void in them 
elves. 

But it was anſwered any reſolved per Holt Ch. Juſt. That 
the Deed of a Perſon Non Compos is void, that if he Gꝛants a 
Rent, and the Gzantee diſtrains fo2 the Arrears, he map. by 
Treſpaſs, that his Letter of Attorney o2 his Bond are vol ts 
true, the Books ſay generally, that his Deeds 02 Bonds are not 
void, but that muſt be underſtood, as that the Oblfgo2 cannot 
plead Non eft fa&am,-becaule it appears to be a Deed fairly exe- 
cuted, but tis of no Fo2ce, becauſe of this latent Defet oz Jn- 
capacity, which the Law requires ſhould be pleaded, and put in 
Iſſue ſpecially, and ſo are all his Ads in Pais, except his Feoff- 
ments, and Livery and Seiſin, and thoſe are only voidable ; the 
Reaſon is, becauſe of the Reſpet the Law gives to a Feoffment | 
upon the Atcount of its Solemnity in the Tranſmutatton of a 
Freehold; and the Trit De non compos mentis. which ſays De- 
mifſit,” that. muſt be underſtood of a Feoffment 92 a'Fine, thoſe be- 
ing the antient and the only Conveyantes' at that Time: An In- 
fant tuns parallel wich an Ideot in alk Caſes but this, © (viz.) that 
an Ideot is not admitted to diſable oz ſtultify Himfelf: And laffly, 
bis Deeds are vold, becauſe the Law hath appointed no act to be 
done fo2 the avoiding them; therefoze this Deed ok Surrender 
being void, the partfcular Eſtate -fo2 Life was not detetmined by 
it, and by Conſequence the contingent Remainder-not deſtroyed; 


himtel mn 37 "7640 = or: 
* where a Bill 1 dane i Nature of 11 Jafozmation by © 
the Attorney General in Behalk of u Lanatick, there he ought to 
be made a Party, if tis not direttiy ta ſtultify himſeik, as in the 


by. ad oh have his Eftate i ar by own ee, oa 
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(11.) The Attomey-General exbibited a Bill in Equity againſt Ch. Reg. 
the Defendant, to make him acconipt to a Lunstick, and to avoid i _. 
3 Baͤt gain made by my and this wag held good, tho' the Luna- natick is to 

ck was no Party; tho tis generally true, that he ought to p. e 
be made a FSG "ret dot in this Cale, becauſe it would be to ſtul- ao ae 


Caſe of an Infant, oz he may recover” his e e, and ES 


7 ** 1 £7 
2,7, SY 1 
« 


Tregame verſus Flacher Hill. 8 WAL UI. B. R. 


2 balk. 676. (. 

Hy heme © & 
5 — 

Fletcher. 


Antea Pleas 
1. 8. P. 


wilt be named; beſides, the Rent is 
ry Parcel of the Land charged 
2 Pare of he Land change hv, ls tht re Ten * 


 Marckar verſus Harris Mich, 4 win. TIL K K. 


Where Nt (2. Nan Arlon of Debt. £02 Rent, the Defendant pleape, 
— P that the Plaintiff Nil babuft in tenementis, &c. The 
good Plea ro Plaintiff replied, that he was poſſeſſed of a Leale in the Tewe- 

an Aion of ments £02 foxtp Pears, Wane te bim by the Lord Waootion, who 
Rent. bad Polver to demiſe the Came; and n a Demur 
See Poſtes Replication it was adjudged gad. withaut (ctti 

Replevin t- tie, £02 Nil habuit in tenementis is the Ihe, the Plaintiff 
193. hien v. Might reply, Quod ſatis habuit in teementis, (viz.) in Fee, dh in 
Williams and Tail, &c. and Evidence might be given at the Trial of any other 
_ Eftate ; fo2 where the Jſſue ig Nil habuit in tenementis, the par- 


ticular Eſtate alledged in the Pleadings is only Fomn. 


1 Roll. (3.) The Lefſvz made a Leaſe, (viz.) in Conſideration of the 
8. '* Payment of He Rent herein after mentioned, he leaſed, 8&c. and 
afterwards in this Leaſe the Leſſee covenanted with the Leſſoz, 

his Heirs and Aſſigns, to pay 10 l. yearly : adjudged, this was a 

Rent and not a Dum in Gzols; fo2 as a Contract is actus 8 

5 um, 


R E N II _ 


K 


I— 


th. 


n 


actum, fo a Covenant fs convenire, which ex vi Termini ottght 


5 be on _ een he er en * One 


40 In Debt fo "Rene, the Plaintiff derlarcy en E Leaſe at 
Will, dated 25th March, rendering 101. Rent by | quarterly ent. 12g. 


Where an 


Payments, and that ier {the Qxfendant) entred, and mas poſſel- Addon of 

fed til ni ſtmas, allowing, and 02:50 . fo a Quarter s Debt is 

ending nt Chriſtos this Gion mas brought 3 and upon n De nge up. 

murtetr to the Derlarating; it Was objected againlt the Piat, Contract, and 

tiff, that he had ſued fo2 a Quarter s Rent due at Chriſtmas, »bere not. 

when two Qunrtets mom were due, (ur) Midſummer gud Mi- 

cia lmas Rent, and ſo the fotion mas mount 288 S 

due, Without Hcwing how the Beſt mas Kicharged: Sed per 

— every Diuarter's Rent is a ſeveral Deut, faz which Ni- 

ant © Ations map: be' 20uUght'; and fo! not Ike an Won . 

Debt nen A. be r 

S 4 4 1. 5 91. 4 
— Leaſe to the” Defendant fox twenty One years, 3 . It. 

Rent, afterwarys the Leſſoz, who had the Fee, granted the Ferber! 

Rent to the JRaintif, but not the Reverſion a the Sante where as 

ot — Rent bGjought an Actian ot Debt fo the Rent ar- 8 

; the Defendant plended Nil debet, uam / which: they were f Oontratk. 

— and and rhe Plaintiff hum n Uerviz:; the Court was di- 

vided, whether an tien of 'Debt! would: lie; wo Judges of 

Opinion, that it Sid wot; becauſe there was no Pyeivity of Cou- 

trat between the G2antee of the Kent, and the Leſſee ; two o⸗ 

ther Judges of another Opinion, becauſe the Rent was ozigi⸗ 

nally ſubject to an Action of Debt, and tho' tis now in another, 

(viz. )in the Hands of the Gzantee, pet the Law is ſtill the ſame ; 

beſides, here is a Pzivity of Contract between them, becauſe the 

Leſſee having attomed to the Gzantee of the Rent, this At- 

toꝛnment is quaſi a new Contract between them. See the Caſe 

al Ards v. Watkyns. 


16. If Tenant in Fee 02 in Tail die, his Executo? may have Remedies by 
um action of Debt by the Statute 32 H. 8. fo2 the Rent Arrear, * Wr 
and due in the Life-Time of the Teſtatoz, oz he map diſtrain; 7. $ e 
but befoze this At the *. had no Remedy at Common fb 


Law. | ll v. Bell. 


(7.) So it was in the Caſe of a Tenant pur auter vie, fog 1 Cro. 471. 
his Executoꝛ had no Remedy till the Death of Ceſtui que vie, 
Ar now he may diſtrain, oz have an Ation of Debt kor the Rent 

rrear. 


* 


x 


R E N EY 


— __ a. A fled. cali 
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(a) Tensür 111 Life ie; dis W migbt bung an ac⸗ 
tion of Debt fo2 the Rent Arrear, and this was his Remedy at 
Common Law; but a Peu wy is * by his Ins 


* me that is to viſtrain, 


Yelv. 13 5 


090 But it a Gunter ot n a Man . W Pears, if. be 0 


long live, and there is Rent in Arrear, and then the Sꝛantee 
dies, his Executoz cannot difitain fo2 the! Arrears. within this 
| Statute, but muſk keep to his Gy at: Common Law. 


» 7? C 
: - 3 : 5 
$33 16117 92 


(10) Jf Teriant'in ' Fee had made a Leaſe fo2 Pears, he 02 


his Executoꝛs might have an Aﬀton of Debt at Common Law 


fo2 the Rent Arrear, but not if he had made a Gift in Tail, oz 
Leaſe fo? Lite; becauſe in ſuch Cale the Rent is a Freehold, 


und an Action ok Debt being only a perſonal Action, lies only 


fo2 a - Chattel Intereſt: But nom an Executoz may wing 
Debt within this Statute, but this muſt be intended where 


| the Kent inues out of Freehold, and fot-Copyboly Lands. 


(11.) Leſſee for Years Died -Inteſtate,' bis Adminiſtratoz 


made an Anderleaſe to VW. R. and died: Adjudged, that his 


Executoꝛ oz Adminiſtratoz may have an Action of Debt fo2 the 
Rent Arrear upon the Unverleale, and not the Adminiftratoz 
de Bonis non -of the Leſſee,” tho' he hath the Neverſion, 
fo? he comes in by a Collateral Title: paramount the Leale. 


R EP L E A D E R. Te 
Default, 1. 


— ͤ ä—4—Ü — —— — — — 
„ — 


Witts verſus Polehampton. Mich. 10 Will. III. 
B. R. 


(.) DER Holt Ch. Juſt. Where the Plea of the Defendant Ditkerence 
confeſſes the Duty fo2 which the Plaintiff declared, but nere che 
doth not ſufficiently avoid it, and thereupon Iſſue is joined on an material, and 
immaterſal Thing, if "tis found fo2 the Plaintiff, he ſhall have * tis 
Judgment, tho the Iſſue was immaterial; but where the Defen- n en 
dant's Plea avoids the Plaintiff's Duty, who replies and traverſes ria! Tra- 
a Matter not material, and Iſſue is taken upon ſuch * immate. [= , 


rial Traverſe, and tis found fox him, the Statute of Jeofailes 4, 104. 
will not help in ſuch Cale; but there muſt be a Repleader. 5 Rep. N. 


cbolls's Caſe. 


(2.) Trover againfft husband and Mike, upon the Converſion Where the 
made by the ite to her own Uſe, they pleaded, quod ipſi non — 2 
ſunt culpabiles, upon which they were at Jſue, and the Plain 
tiff had a Gerdick; but a Repleader was awatved, beranſe the 
Crong done being alledged to be done by the Cite, and none by 
c JAE Font At all: 

ilis. 5 A 15 5 | | 


| | | nenn Arte | Replead. 
(3:) But tho' a Repleader hath been allowed after & Uerdiz, ved ct. 
as in the Caſe laſt mentioned, it was never yet allowed after d bereit, 
Demurrer; (6 it was repozted by Hz. Latch ; but fince his Time cr a Demur- 
it hath been allowed z as fo? Anſtance. _— 


(4) Jn a Quantum meruit by a Surgeon fo2 curing a Mound, ; Lev. 440. 
the Defendant; pleaded a Tender of two Gufneas Galue 45 8. cplegteg 
which was ſufficient and traverſed, that the Plaintiff deſerved ere Demur⸗ 
moze ; and upon a Demurrer to this Plea it was adjudged to be rer arguec 
lll, becauſe the Traverſe made it double and impertinent; be. 
ſides no fuch Ualue could be ſet on Guineas, and a Repleader 
was awarded, but without a Traverſe, and the Plea was to be of 
a Tender of 45 . and Jſſie to be taken of the Siuffictency there- 
of ; tis teu, it hath been N denied, that Wan 

| f pa 
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ſhould be after a Demurrer, but only after Iſſue joined ; but 


here ft was not only after a Demurrer, but after that Oemurrer 
was argued, 


Mod. Caſes, (z.) And pet ſince this laſt Caſe it hath been ruled, that a Re- 


XoReplead- Pleader Can never be awarded after a Demurrer, no? after a Crit 
er after a ok Erro2, but only after Iſſue joined. | 
Demurrer, 

nor a Wiit 

of Error. 


— Replevin and Avowry, - + 


— DM 


— — 


1 LE ad 4 . - : — 


Challoner verſus Clayton. Paſch. 10 Will. Ul. 


In Replevin (I.) TN Replevin, the Defendant avowed fo2 Rent, ſetting 
the Defen-. I fo2th, that he was poſſeſſed of an Houſe fo2 ſeberal Pears 
«nd did woe bet to come, and being fo poſſeſſed, he demiled it to the Plain: 
ſer forthany tiff fo2 one Pear, rending Rent, &c. The Plaintiff replied, that 
Title, not the Defendant Nihil habuic in Tenementis; the Defendant re⸗ 
1 joined quod ſatis habuit, &c. and upon a Demurrer to this Rez 
Rent 2. joinder Pꝛ. Northey moved to amend it, foz that he could not 
* See HBeeman Make good his Avowyy, there being no * Title ſet kozth; tis 
. Fuge. true, in an Adion ok Debt fo2 Vent reſerved upon a Leaſe, the 
Poftea z. Defendant may plead Nihil habuit in Tenementis, and the Plain- 
tiff in his Replication map ſhew Title, becauſe quod cum di- 

miſit is a lufficient Allegation in a Declaration; but in an v- 
bpobpzp a Title ſhould be ſhewn, and therekoze tis not pꝛoper in 


Baker verſus Tate. Mich. 4 Will. III. B. R. 5 


5 Mod. (2.) IN Replevin, the Defendant avowed foz; a Kent-Charge, 
ET i. ſetting fo2th, that his Father was ſeiſed in Fee, and in 
be pleaded Conſideration of 5 s. and natural Aﬀettion-+dedit & conceſſit the 
by Ln. Reverſion to him, that this Grant was without any Attorn- 
© ment, and that it did operate as a Covenant. to ſtand ſeiſed, — 

5 | an 


* 11 v 4 
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and upon a Demurrer, thzee Judges in the“ Common Pleas R 
held the Plea to be good by the (Along Dedit & Conceſſit, he-; * 
cauſe the Court will judge what the Lam is upon thoſe CNozds, 

(viz.) that it will amount to a Covenant to ſtand ſeiſed; but 
Pollexfen Ch, Juſt. held the Plea to be ill, foz that the Defen- 

dant ought. to hape pleaded 1 Pat to the Operation of this 

Deed bp Law, (viz.) that his Father did covenant ta ſtand ſej- 

fed, and not by the Mods Dedit & Conceſſit; and thereupon a 

CUrit of Erro2 wag b2ought in B. K. and accowing to the Dpt- 

nton of Pollexfen, the Judgment was reverſed, (viz.) that this 


2 ſhould have been pleaded accowing to the Operation of 
Law, 


Freeman verſus Jugg. Trin. 12 Will. III. B. R. 


(3) * Replevin fo2 taking a Horſe, the Defendant avowed, 10 Arovrics 
| that be was paſleſſed of the Cloſe, being the Locus in featant, e 

quo, &c. fe: & Term of Pears pet to come, and being ſo poſſeſ- Avowan: 

ſed, the Hozſe was Damage-feaſant there, &c. the Plaintiff re- 3 

plied, that the Defendant was to keep up his Fences round the Fee is, and 
ſaid Cloſe, but that the ſame being down, and out of Repair, the hov the par- 

Hole eſcaped into the Cloſe ko: Want of good Fences, upon gare i deri 

which they were at Jfſue, and at the Trial the Plafntiff was ved. 

Nonlſuit ; and now it was moved in Arreſt of Judgment, that 

this Avowzp was ill, becaufe in alt Avowzies fo2 Damage-feaſant, 

the Avowant muſt ſhew where the * Fee is, and how the particu- * Se Chal- 

lar Eſtate is derived, quod fuĩt conceſſum per Curiam, if there — 

is a Demurrer ta ſuch Avainy; but becauſe the nfif by his Anta 1. 

Replication had walved that Matter, aud cankeſſed and admitted 

a Poſſeſſion in the Avowant, that is ſufficient to juſfifp a Diſtreſs 


Damage-feaſant, and hath cured this Defect in the Ayo ry. 


(4) In Replevin, the General due is Non Cepit, but the De- Vent 24g. 
feudant may pleav. Property in himſglf, and this be may do, e Feten 
either in Bax 02 in Abatement to the Action z hut if he plead Pa, dent may 
perty in a Stranger, he muſt conclude in Abatement ; and 'tig plend Pro- 
to be obſerved, that upon the General Jfſue, Property cannot be Pr ar or 

ven in Evidence, therefoze it must be pleaped there, as to the Abatement. 
laintiff in Replevin, he muſt haue a P2operty either general oz 
ecial, and his Kepleviu muſt be either in Betinuit g2 Detinet; Lan. 1151. 
ik in the firſt Cale, then the Plaintick bath. his Gaghs aga 
and the Action is ought oP 1 amages in the Taking an 
Detaining; it tis bꝛaught in the Betinet, then tis where the 
Goods are {jill detained from him. 1 £33936 torr 
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The Declaration muſk be not only of a Taking in a Gill o 02 
Town; but in quodam loco vocat, &c. otherwiſe tis nau 15 
upon a Demurrer, but ſuch a Declaration in an Afton of Tritt. 
paſs is good. 

Litt. 37, Replevin ko; Taking ſeveral of his Beaſts in quibuſdam locis, 
called A. and B. upon a Demurrer to this Declaration it was held 
fl!, becauſe the Plaintiff ought to ſhew how many were taken in 
one Place, and how many in another Place. 

Jones 414- The Defendant in Replevin had no Damages giden at Com: 
mon Law, but this is by the Statute 7 and 21 H. 8. 


RE 4 UE >. 


Reſolutions where a Special Requeſt is to be made, and 
where a General Licet ſepins requiſſtus, Cc. is ſufficient. 


F I p2omiſe B. to deliver him two Pipes of Wine No 

my Cellar, to be choſen by him, in ſuch Caſe he muſt 
make the Requeſt, but if J pꝛomiſe B. to deliver to C. two Pipes 
of Wine to de choſen by C. I muſt Requeſt him to choole them. 


Noy 95. (2.) There a Ban pꝛomileth to pay a pꝛecedent Duty, there 

= 93» Licet ſæpius requiſit fs ſufficient, becauſe there was a Duty with- 

; 3 Lon. 200, out the Pꝛomiſe, as it one buy oz doro my Hozſe, and pꝛomiſeth 
to pay ſo much upon Requeſt, 


(3.) But if the Pꝛomiſe is collateral, as fo? Jnftance, to pay 
the Debt of a Stranger upon Requeſt; there the Requeſt is Part 
of the Agreement and traverſable, fo2 there was no Duty befoze 
the Pꝛomiſe made, and fo2 that Reaſon the Requeſt muſt be fpe- 
cially alledged, fo2 the Bainging the Action will not be a ſufficient 

*1Saund.z5. Requeſt z *'(o likewiſe where there are mutual Pꝛomiſes to pay 
each other 41. upon Requeſt, ff they do not perform fuch* an . 
ward, the Requeſt muſt be ſpecially alledged. 


+ (4.) But 


Allen 25. (t.) 
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(4.) But as to this Batter, there is ſome Difference in the 
Action bzought ; fo2 if J promiſe to redeliver, upon Requeſt, ſuch 
Goods as were delivered to me, there ik an Action of Detinue fs 
bzought, the Plaintiff need not alledge a Special Requeſt, becauſe 
there was a pzecedent Duty as W 1 and the Action is 
bzought fo2 the Thing it ſelf. 


(5 But if an Action on the Caſe is bought fo? theſe Goods. Sid. 66. 
then the Requeſt muſt be ſpecially alledged; fo2 tis not brought 
fo? the Thing it ſelf, but ko: Damages. 


(6.) Where a Pꝛomiſe is made to pay Wer to the Plaintiff 
upon Requeſt, there needs no ſpecial Requeſt; but if the Pꝛomiſe 
was made to A. to pay B. ſo much Boney upon Requeſt; there 
muſt be a Special Requeſt alledged; and (o, if the 12omiſe was 
made to the Plaintiff himſelf to do any collateral Ac upon Re- 
queſt, as to purchaſe, &c. there muſt be a Special Requeſt al 
ledged. | 


Firzhugh ver ſus W Fes. 3 Anne. 


(7.) EBT upon a Bond conditioned at the End of ſeven 2 Salk. 585. 
Years, to make the Plaintiff free of the Joiner's Com- Ne 


ueſt is to 


r equeſted thereunto; the Oefendant pleaded, that at the 45 a collate- 
of — be was not requeſted, and upon Demutrer ta mi Thins, i 
this Plea the Defendant had Judgment, becauſe the Requeſt be. el. 
ing to do a collateral Thing; and being Part of the Condition, 

ought to have been averred by the Plaintiff, which he had not 

done; tig true, it was objected againff the Plea, that the De⸗ 

fendant ſhould have pleaded generally, that he was not requeſted, 

but he had pleaded, that he was not requeſted at the End of ſeven 

Years, &c. it ſhould have been before the End of ſeven Years : 

But per Curiam, the Condition was not to make the Plaintiff 

free, poſt terminum of ſeven Years, but ad terminum, and the 

End of a Thing is always Part of that of which 'tis an End, 

ſo that he was to be made free on the laſt Day of the ſeven Pears, 

and to make a Requeſt ſome Time of that Day, ſo that the De⸗ 

kendant might dave a reaſonable Time to Peocure it to be done. 


(8) The Defendant bozrowed Money top the Ale ot bis Wo- 2 Mod. Caſes 
ther, and gave Bond to pay it on Demand, ik his Mother did Where there 
not; and in an Aﬀion of Debt bzought on this Bond, the Deken: : hy 41 

dant after Oyer demurted to the Declaration, fo2 that the Plain- 1 — "Hy 

tiff did not lay any Special Requeſt, when, and where he kant. there Jicet 
red the Pother to pay it, and that the gencral Allegatton Licet 79% revue 


tus is . 
ſæpius cient, 


— — — 4 — .: HL wo wettiroa 


$SCOU Ss. 


ſæpius requiſitus will not be ſufficient, which is very true, where 
there is no Duty tif} a Demand made; but per Cutiam, here mas 
a Duty ab inigio, which the Law makes payable gn Demand, 
and in ſuch Cale tis not neceflary ta allege an ex wels Demand. 


1 Vent.71, (9.) Caſe, &. in which the Plaintiff declared, that T. S. owed 
nere abe bim 201. and that the Defendant goed T. S. 20 J. and that in 
cial Requeſt Conſideration, the Plaintiff, at the Special Inſtance and Requeſt 
need not be of the Defendant would pꝛacure an Omer from. J. S. direxed to 

aged. the Defendant, to pay the 201. ta the Plaintiff; be the Delen, 
dant pꝛomiſed to pay it, that accoDingly, he (the Plaintiff) did 
pꝛocute an Oꝛder, &c. which he ſhewed to the Oefenvant, and 
required him to pay the Boney, which he refuſed ; and upon a De- 
murrer to this Declaration it was objeded, that he did not al. 
ledge that he pzocurep this D2der at the Requeſt of the Defendant, 
and ſince the Pꝛamile was not made on a Conſideration af a Duty 
to the Plaintiff himſelf, kut in Coulſiperation of a collateral Du: 
ty which became due upon a Special Pxomile, therefozs a Requeſt 
ſhould be alledged to pay the Boney, and both the Time and 
Place ſet fozth ſpecially : Sed per Curiam, no other Requeſt is 
neceſſary than what is ſet foꝛth in the Agreement, (viz.) that the 
Plaintif, at the Requeſt of the Defendant, vid pzocure the ©2- 
der, and no ſubſequent Requeſt was intended. 


wr. AY 5 
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Anonymus Mich. 8 Will. ILL C. B. 


o P Ch. Tull. of C. R upon an unlawful Ol. 
ſtreſs, the Owner of the Cattle may reſcue them befoze 


2 Lev.26 (.) Reſcous was returned to be done ta the Bailiff : Et per 
Curiam, tig good, whether he be Bailiff of a Frauchiſe, oz the 
Sheriff's Bailiff. \ Cafe 

3 


4 
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(3.) Caſe againſt the Sheriff upon an Eſcape on meſne Pro- ; Let. 46 | 
ceſs, the Defendant pleaded a Reſcous, and upon a Demurrer to 1 
this Plea he had Judgment, tho he did not (et fo2th, that the 
Reſcous was returned. * c | 


(4.) Where a Bafliff hath a TUarrant to arreſt a Man, and is Moi. Case. 
hindered in the Execution. of his Office, this is no Reſcous un- 
leſs there was an actual Arreſt ; hut tis a Misdemeanoz and Cont- 
tempt of that Court out of which the Ptoceſs iſſues. 


(5.) Caſe againff the Defendant koz a Reſcous upon meſne Nod. Cafes, 
Proceſs; the Evidence at the Trial was, that the Bailiff food at W. 
the Street 002, and ſent his Follower up thee ait ot Reſcous. 
Stairs in a diſguiſed Habit, with the Marrant, who laid Hands 

on W. R. and told him, that he arreſted 'him ; but W. R. with 

the Help of ſome Women got from the Follower and ran 

down Stairs, and the Defendant hearing a Noiſe, run up and 

put the ſaid W. R. into a Room, then locked the Oooz and would 

not ſuffer the Bafliff to enter. Holt Ch, Juff. doubted whether 

this was a lawful Arreff, being by the Batliff's Servant oz Fol- 

lower, and not in the Pꝛeſence of the Bailiff himſelf; but ſaid, 

that the Plaintiff muſt pzove his Cauſe of Action againſt W. R. 

and that he muſt pꝛobe the Writ and Tarrant, by pꝛoducing 

fwom Copies of them, and he muſt pzove the Manner of the 

Arreff, that it may appear to the Court to be a lawful Arreſt ; 

and in Point of Damages, he muſt likewiſe p2ove the - Loſs of 

his — (viz.) that W. R. became inlolvent, 02 could not be 


% 
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RESERVATION. 
1 Vent. 161. ( 1.) 


* Reſervation is a Kind of a Return ot ſomething 
9 back in Retribution of what paſſeg awap; and there⸗ 
foe whatever it is, it hall be carried over to him who ſhould 

have ſucceeded to the Eſtate, oꝛ to the Thing demiſcd, ff no Leale 

had been made; and therefoze, where a Man ſeiſed in Fee makes 

a Leaſe fo2 Pears, reſerving Rent, this Rent is deſceavable tg 

the Heir, as the Land it ſelf out of which it Iſſues doth de- 

Ken becauſe it comes in Lieu of that which. thould Have de⸗ 

ended. - | — 


FER (2.) The Tenant in Fee-fimple made a Leaſe fo? Pzars, reſer- 
* bing Rent to him and to his Executors ; per Curiam, the Rent 

ſha!l not go to them, becauſe tis not a Teſtamentary Eſtate, and 

therekoze it ſhall determine with the Life of the Lefſoz. * 


(.) So if. Leſſee fq2 100 Years, make a Leaſe taz forty Years, 
rendung Rent ta him and bis Heirs, this is vold as to his 
Heirs, and ſhall likewiſe vetermine with the Lifp of the Leſlie, 


(5 So likewiſe, if the Kent is reſerved to þimſelf, with: 
ont any other additional Mods, becauſe the Rent is a new 


— and cannot have a longer Duration than its Creation 
gave it. 


vent. 162. (5.) But if Tenant in Fee make a Leaſe for Years, reſerving 
Rent tv him and his Aſſigns, this ſhall go to his Heirs. 


(6.) Ik tis reſerved to him and his Aſignes durante Termino, 
&c. 02 to him durante Termino, oz to him and his Erecutoꝛs 
durante Termino ; in thefe Caſes thoſe Additional Wozds ſhew, 
that the Rent ſhould continue to be paid as long as the Term is 
in Being, and in ſuch Caſe, it ſhall deſcend with the Reverſion 
to the Heir at Law, and the Tom Executor is void, and the 
3 ſhall be as if it had been to him only duting the 

erm. x | 


1 Vent. 1722 (7.) Leſſee for Years ſurrendered to the Leſſo2 by Parol, re- 
ſerving a Rent: Adjudged, that this was a good Reſervation 
upon the Contract, and that an Action of Debt would lie fo 
the Kent after the firſt Dap of Payment incurred, tho' the 
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RESTETUFION 313 


—— = 2 2 - 


Refervation was by May of Contra#, and without any 
ed. | | | | 1 5 | , 
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The Ning werſus Harris. Trin. 11 Will. III. 
5 N 


(1) E Cate was, Harris was-ouſted- by u Vi Liaca a- ; Nod. 443. 
movendo, and Morgan put into Poſſeſſion; atterwards Where Re- 

Harris got the Juſtices of the Peace to inquire into the Fozce, en ns: 

and accomingly,, on the 2oth of October, 169 5. an Inquiſitton three Years 

was taken, by- which: it was found, that Morgan forcibly en- ae tbe lu. 

tered and detained the Church, and about thzee Pears and two dor l. 

Months after this Jnquiſition was taken, (viz.) in December, 

1698. the. Juſtices, awarded a Pecept to reſtoze Harris, which 

was executed; and therrupon Morgan bought” a Certiorari, to re- 

move this Jaquiſitton inta B. R. aud aTrit' of Reſtitution 'wag 

awarded, with, this Entty, Qgia conſtat nobis ſuper” ſeparalia - 

Sacramenta; quod Reſtitutio. ſuperinde was not made, tlil thee 

Pears after the Inquiſition taken, &c. fo? the Statute” intenven. 

a ſpeedy Remedy fo2 the Poſſellion, which was lot, wirhvut try: 

ing the Right; and an Execution ſo long after is nor a freſh. 

purſuit, and might be dangerous to Purchaſers; and tis in 

this Caſe as in the.Caſe.of a-Convicion of a Forcible- Entry 

upon Uiew, upon the Statute x5 Rich. 2. wheee the Commit⸗ „ Rich. 2 

ment mut be made pzelently. . | cap⸗ 


(2.) The Defendant's Goods. were ſeiſed, being impoꝛzten con- Hargr: 95. 
trary. to the Act of Navigation, and attetwatds the Pzoperty was Wit ef e- 
claimed by C. and others; and the Queſiton” was, hether the dicurion 1% 
Court ougbt to grant Tutits of 'Reffitation, ex debſtch Jülkitiæ, 0. 
upon giving, Security; and adjupged not, koz tis - Diſcretionary! 
in the. Court, and if.grantev, "tis ex'grati 
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Formerlytbe (3) At Common Law where Goods were ſeloniouſly taken a- 
ET” way, the Owner had no Remedy to recover them but by Appeal 
on an Indid- and therefoze, if the Party was indi:ted befoze the Appeal bought, 
ment till a ànd either convicted 02 acquitted, the Appeal was barred, and 
Log conſequently the Owner loſt his Goods fo? ever; fo2 if convitted, 
that the Par- they were fozfeited to the King, and if acquitted, that was a 
ry might good Bar to the Appeal; therefoze in Favour to the Owner, and 
veal! do give him a reaſonable Time to bzing his Appeal, the King ſel- 
dom pꝛoceeded by Map of Indictment till a full Pear after the 
Dffence done. But then there was this Inconventence, that 
the King's Evidence were either kept Secret o2 died, and the Par- 
ty would bzing na Appeal; therefoze by the Statute 21 H. 8. cap. 
11. the Dwner had the ſame Advantage upon a Conviction as he 
had upon the Appeal (viz) that a TUrtit of Reſtitution Could be 
_— as well upon a Conviction on an Indictment, as on an 


— 3 „ 
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Returns of Proceſs. - 


velr- 34 (.) Before the Statute of Ed. 2. the Sheriff oz other Dfficer 
Srarure of never put bis Name to the Return, but now by that Statute he 
Ed. 2. the muſt do it; and therefoze, as at Common Law, the Party might 
28 ſay, that the Sheriff did not make the Return, becauſe his 
% 4 Return. Jame was not endoxſed, ſo he may ſtill, tho his Name is endoyſed, 
becauſe the Statute hath not taken away that Averment, foz 
4 Party may aver, that he who endozſed the Writ is not 
criff. 3 


Sid. a3. (2.) At Common Law, it the Sheriff had made a Falſe Re- 
If be um tutn. 02 no Return at all, an Action on the Caſe would tie a- 
and bath nor Gainſt him. hank 
the Body 1 
ready, he (3.) But if he return Cepi Corpus, and hath not the Body 
merced. Teavdy at the Dap, he ſhall be amerced till he have him, o2 al- 
Peftez a. S. P. ſign the Bail-Bond fo the Plaintiff, but no Aﬀion lies againſt 
bim in this Caſe fo2 a Falſe Return, becauſe he is compellable to 
vent 55,35, fake Bail. But if an Aton ſhould be bꝛought agataft him he ought 
not to demur to the Declaration, but to plead the Statute by 
which he is compellable to take Bail. 
3 | (4) Caſe 
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(4. Caſe againſt the-Sheriffs ot London und ddleſex, fo; a 1 Mad. 239. 
falſe Return ofa Bill of Middleſex, which was Cepi Corpus and 2Mo*: 53: 
ratum habeo, - when in Truth they han not the Body at the sberiff re- 
Day of the Return of: the/{Urit ;\: the» Defendants pleaded the turns = £77 
Statute 23 H. 6. that they tank Ball foz the Appearance of the Pente 
Paiſoner, and ſo diſcharged him, and that at the Day ot the Re- Body ready, 
turn of the Crit, they teturned Cepi Corpus, &c. Che Plain be dall be 
tiff replied Proteſtando, that the Defendants: did not take 'ſuff- 45e, f. 5.y. 
cient Bail, &c. and then pleaded, that they had not the Bod | 
ready; and upon a Demurrer to this Replication it was inſiſt 
fo2 the Plaintiff, that tho an Acklon koz an Eſcape would not in 
this Caſe lie againſt the Sheriff, becauſe pe is enjoined by the 
Statute to take Bail, pet an Action fog this falſe Return will lie 
But per Curiam, at Common Law there was na other Return 
than Cepi Corpus, 02 Non eſt luventus; and that this Statute 
makes no Alteration of the Returns; and by Conſequence no q- 
>ion lies againſt him fo2 returning Cepi Corpus, and the QMoams 
Paratum habeo makes hint liable to be amerced till he hath the 
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Counteſi of Bridgwater verſus Duke of Bolton. 


(1.) TN this Caſe it was held by Powis Serjeant, and admitted vb: * 


by Mz. Cowper on the other Side, as often adjudged in Man mort- 
Chancery, that where the Teffatoz is ſeiſed in Fee, and by his Fel bs | 
Laſt Till deviſeth bis Lands to W. R. in Fee, and afterwards he be bach de- 
mortgages the ſame Lands in Fee to W. W. and then dies befoze viſed them 
the Pzincipal and Jntereſt is paid, that this Mortgage doth not c He. 
amount to a total Revocation of the Mill, but only quoad fo vocation, 
much, fo2 which the Lands were moztgaged, and that the Deviſee 7% © 


ſhall have the Equity of Redemption. 3 
Sſ 2 0 The 


Hard- UE (.) The'Teſtato2:ntade. a Tam: vi! Lands, 1 he 

gde dene made another CTlilt, but it did not appear thut amp Lands were 

not de biſed by this ſubſequemt Will; and this Matter being ſound in 

frm revoke «.,- Spetiat Cerdicr, Hale Ch. Juſt. held, that a ſecond Cu ſub⸗ 

| ſſtantive, and independant of the golf, is a Redotatton there 

58 © whether tis conſiſtent? o not; um ſe it be depending on 

* Wil, oz relative ta it, tis natua Revotation ſo far as tis 

© conſiſtent,” becauſe it muy de in Conſmation ot the frt TUM; 

and this might be ſo r ur Cute, fo? 1 appenvs 
ta the contrary. E am! 8 = 2 — 0 
pom 2 2 uf 407 1 nf. 18 

N (39 A Settlement was made; uus therein a Power was reſer- 

Fine 0 a bed to revoke by Indenture ſealed in the Preſehce' of three Wit 

Revocation, neſſes; utter wards, the Party, 'without taking Notice ot his 

_— Power, covenanted by :Jndenture'to levy a Fine to other Ales, 
it, which Indenture was ſealed: in the//Pyzeſence ot three Witneſſes, 

and afterwards a Fine was levied — the Queſtion — 

whether this was a Revocation: of: the firſt Settlement: Et per 

Curiam, the Covenant alone will not do it, becauſe it raiſes no 

Uſes, no2 paſſes any Eſtate; and the Fine alone wfll not do it, 

becauſe tis no Indenture in the ſtrict Acceptation of the Tow, 


but both together make a good Conveyance, and by Conſequence 
a good Revocation, 


1 Vent.197- (4.) Cahere a Feoffment is made to Uſes, with a ater 6 ta 
+ revoke and limit new Ales, there the Feoffoz may revoke and li- 
contra. mit in infinitum ; but where the Pawer is oniy-to revoke, there, 


when that Power is executed, he cannot limit new Aſes. 
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ER Holt Ch. Juſf. an Jndi#ment. againſt W. R. faz 


* 

ay that de cum muſtis alis at El. Kc. dirommir a Riot, 
be good. A Mert 17 9. an 8! $31.3» HED 5 ö f 2228 15 0 

i „none 301 mags 131mg goqwoo 70 Gees 

ge, that whete Roters ate conpſten upon View of Where 
des Jotiers, the Sheriff mut be a Party do ihr Jaqutürtwft, d. mt 
upon ehe Statate 13 H. 4 but if they difper(e"thenifelves Hetoze co an irg. 
Convittion, the Sheriff need- not be a Party, fo in tuth Tat dn fene 


þ — 4 
v— 


1 o, Þ 
EL EFE. 


Where the 


not. LS 


ROPE TENT! L- 30022 b 057 015. 20005 laignn3mm i 
(3) One Tempeſt, and two more; were corivined for u Riot, naym. 386 
upon View of two Juſtices,” and of the Sherfff' of the County, ; 
contra formam Statuti, und they were fined by the two Juſtices; 13H.4. cap. ). 
and upon a MUrtt of Erroz bought, the Erroz aingned was; that 
the-Sheriff did not join wich the Juſtices in letting the Fine, when 
the Statute expzeſly requires, that he ſhould” he forned with the 


Juſtices in the whole Pꝛockebings, and faz this Caute the Judg⸗ 
ment was rederſed. * 1. 1 IG. enn $1353 4 3 


2363 ene einn , anbei 010 ss „ ode 

) Several were indſeted kaz a Riot, it was moped, that the Mod. cas 
Proſecutor might Name two o2' ehzee, and key it agont them, 

any that tte reff might enter into a Rue tp peat" Not guilt 

und a Rule was n 1 this being” tg event .the 
Charges in putting them al to pled. 
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Matthews verſis Burdett. Hill. 1 Annæ. 


2 Salk. 672. 70 J a Pꝛobibition, Ye. faz teaching School without a Th 
n cence: This Caſe is repo2ted in 2 Salk. to which may be 
School ma. addeV M2. Cowper's Argument againſt the Prohibition, (123 
ſters. That it appears by the Books and: Authozities in the“ Margin, 
-.5ty1 Ori- that the licenſing School⸗maſtets, Sc. belonged to the Biſhopz 
775 21. Andby the Statute 2 H. 4. cap. 15. not pꝛinted, the 'Bithop may 
Linwood puniſh luch as teach School without Licence; that tis very ne- 

Poph. 1:0. Ceflary ſuch a Care and Power ſhould be lodged ſomewhere, and 
Noy 184 in no Perfon fitter than the Biſhop, and therefoze he had, Time 
Do Foe out of Bind,. exerciſed this Power of licenſing and puniſhing 
1597 225 '” thoſe who teach without Licenſe, and that no other Perſon, pze- 
: Mod. 3. tended to any Power to regulate in this Matter, excepting only 


OO, the Biſhop, and this both befoze and ſince the Rekozmation, that 


52. an immemoꝛzial Uſage did veſt a Right as well in the Spiritual 
»pelman as. Tempozal Courts, and that a legal Foundation muſt be in- 


Voll. 176. tended k; ſuch an Uſage, and even an Act of Parliament fox pas 

Purpoſe, if nothing elſe would be ſufficient. .. - - | 

Dy. Lake, a Civilian, econtra argued, that amongſt the. Ro- 

mans there was a Jus. Pontificum, but Schools. did not belong ta 

them, fo2 School-maſters were put in by the ſupreme Magiſtrate 

, of the Town, and he it was that paid them. 

Cis true, amongft the Chriſtians, the Biſhops did -erect 

Schools, and did appoint AC win por Wh and paid them, but 

this was when the Bilhop received the whole Eccleſiaſtical Re- 

venue, which was then wholly ſubject to his Appointment, out 

of which Part was appꝛopziated fo2 the Maintenance of Schools 

and of the Clergy, but thoſe were Schools of Divinity, and lo 

not like the pzincipal Caſe, and few were permitted to be Se 
maſters, unleſs they were Churchmen. a 


2 Ley. 22: (2.) Libel in the Spiritual Court fo2 teaching School without 
a Licenſe; and upon a Motion fo2 a Pꝛohibition it was denied, 
* 13Car.:. (02 tho the At of * Unifomity gives the Penalty of 5 1. fo2 this 
Difence, yet it doth not depzive the Ecclefiaſtical Courts of - 

3 
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Juris diction in ſuch Caſes, when they pꝛoceed accoꝛding to the See cro. Car. 
Canon, and not upon this Act fo2 the Penalty ; and the Canons . 
made Anno 21 Jac. and in the Pear 1571. befoze his Reign, ate jones 320. 
made good and valid by the Statute * 25 H. 8. ſo long as they Cap. 19. 
are not againſt the Common Law, oz the King's Pꝛerogative, | 


and a Licence of a School by a Biſhop, is againſt neither, 


| | 


en Bo Won FAS, 


" "x 


8 


. 1 K 8 4 


— 


Withers werſus Harris. Mich. 1 Annæ. 


(1) TUdgment in Eje4ment, and after a Year and a Day there Farr. 50. 
was an Habere facias poſſeſſionem, without bringing a iN 
Scire facias, and adjudged, that it ought to be bzought as well Judgmen in 
againſt the Tertenants as the Defendant ; becauſe as to the Poſ- Ej<#men: 
ſeſſion an Ejefment is a real ARion, it binds the Bight if the aud 4 Dr. 
Plaintiff recovers, and makes a good Title: And Holt Ch, Juſt. « Sire facizs 
fat, that he was not ſatisfied with that Dpinion ok my Lord Jt be be. 
Coke, upon the the Statute. of Weſtm. 2. that by the Common fore an Ha- 
Law a Scire facias would not lie upon a Judgment even in perſos; re fac pe- 
nal Actions, becauſe thoſe general Wozds five alia quæcunque Te. 
irrotulata, coming after the Mos conventus contracta, &c. 
which are in their own Nature inferio2 to Judgments, cannot 
extend to Judgments which are Superioz; but the Law having 


been taken to be otherwiſe, he would not argue gainlt it. 


_ E Anonymus. Mich. 1 Anna. + HP T4 


(2.) A Fter Judgment in Ezedment, where there are moze Judgment in 
$1 Plaintiffs oz Defendants than one, after the Death of Lied ment, 
one of them, Execution map be taken out by the Survivozs, ue, 
without a 5Scire facias, upon making a Suggeſtion on the Roll, may be taken 
that one of them is dead ; but it may be a Queſtton, where there by the Sur- 
is but one Defendant, whether Execution can be taken after his 
Death, without a Scire facias. od es eh 


Snow 


_— 2 


2 — —— — 
— 


320 'SCIRE FAC IAS. 


Snow verſus Manucaptors of Firebraſs. Mich. 1 Anne: 


Seire facias (3.0 Cire facias againſt the Bail; the Beach afligned in the 
- 1-15 pr CUrit was, that the. Paincipal- had not rendered -himfelf 
thePrincipal priſonæ Mareſcalli mareſcalciz Domini Regis, omitting the TWozds 
had not ren- which uſually follow, (viz. ) coram ipſo Rege; and fo2 this O- 
£56514” miſſion it was inſiſted, that the CUrit was not good, fo2 the King 
Mareſcallii, has another Marſhal, and that is the Parſhal of the Houſhold. 
Er. Sed per Holt Ch. Juſt. & Powel Juſt. The Earl Marſhal of England, 
by his Office, is Harchal of the King's Bench, as appears by the 
Book of H. 6. and ſo it continued till the Reign of King James the 
fir}, when the Office Mareſcalli mareſcaltiz, was detibed out of 
it; ſo that the Parchal ok the King is the Marchal of the King's 
Bench, and no other Perſon can be underſfood by it; the other 
is Mareſcallus Hoſpitii, and never mentioned without that Ad. 
dition. | | 


Manning verſus Bois. Hill. 2 & 3 Will & Mar. Rot. 
645. C. B. 


Fter a Writ of Exxoꝛ mought on a Judgment in C. B. 
- there was a Sci fa Teſte 28 Novemb. tetutnable die 
Day, »bicng; veneris proxime poſt Octabis Sancti Hillari, ubicunque tunc fu- 
ne fem, erimus in Anglia, to ſhem Cauſe quare Executionem non habet; 
not good. ta which the Defendant demurred, and it was help, that ſuch. 
TUrits of Sci” fa were made returnable ſometimes; at a Day cer« 
tain, and ſometimes upon Common Days; but that this Crit 
returnable on a Day certain, ubicunque, &c. was naught, foz it. 
ought to be returnable on a Common Dap, if it be coram nobis 


- 


Zcire facias (4) 


returnable 


ubicunque, &c. 


Guillam werſus Hardiſty. Paſch. 9 Will. III. B. R. 


Scire facias, (s) ER Holt Ch. Juſt. and the Court, where a Sci fa' fs 


reciting a bzought in B. R. upon a Jadgment in an Jnferio2 Court, 
1 it muſt appear in the Writ it ſelf; how the 2 inta 


Court, Gent B. R. (viz.) whether by. Certiorari, o by CUrit-of -Erroz, 
gde: the Execution is different; foz if it came in by Certiarari:the S 
ee . fa' muſt ſet foꝛth the Limits ot the Inferioz Juriswiction, and 
pray Execution within. thoſe particular Limits, and alſu that the 
Judgment came in by Certiorari, but if it came in by Writ of 
Error, that muſt be ſhown in the Sci fa it ſelf likewiſe; and p2ay- 

4 Ere- 


— — — — — — —j4—U—  — 


4 8 


Execution generally: And whereas the Sci fa“ in the Pꝛincipal 
Caſe recited the Judgment in the Jnferioz Court, ficot per inſpec- 
tionem Recordi nobis conſtat, it was fo2 that Reaſon ill; fo2 it 
ought to be ſicut patet per Recordum, becauſe if the Defendant 
ſhould plea? Nul tiel Record, it muſt be tried by the Record it 
ſelf, and not by Inſpection, ſo this Scire facias was quached. 


Adams verſus Tertenants of Savage. Mich 
0 3 Anne. | 


(6.) IN this Caſe (which ſee 1 Salk. 40. it tas held by Holt 1 Salk. 4%. 
| Ch. Juſt. That where a Scire facias bzought againſt Ter: fene 
tenants is General, as uſually it is in C. B. tis not pzoper fo? pains Ter- 
the "Defendant to plead in Abatement, that there are other Ter- nnr is, | 
tenants not named, and ſo pzay Judgment of the TUrit, & quod not robe 
breve predict caſſerur; but to pzay Judgment, if without them, fe the De- 
reſpondere debet ; but where the Scire facias is Particular (i. e.) rage io. 
naming the particular Tenants, in ſuch Caſe the Defendant may batement, 
pꝛay Judgment of the Writ, and there being ſome Doubt, whe. bat there 


ther the Tertenants could plead other Tertenants in another Terenants 
nty not named, &c. The Chief Juſt. cited Owen's Reports, 2 Cro. 306. 
that Tenant fo2 Pears might be a good Tenant to plead in Bat O. Fou 624. 


to a Scire facias in a perſonal Amin, where Damages are to be . 
recovered, but not to a Scire facias in a real Action. 3 Jas 


„ At Common Law a Scire facias would lie upon a Judg - Kal. Ker 
ment in a real Action, becauſe the Party could have no new O. 3 
riginal; but it would not lie upon a Judgment in a perſonal Action on what 
till the Statute of Weſtm' 2. | Judgment & 


= j 8 PIETY 2p R Scire facias 

_ (8.) Where a Judgment has flept a. Year and a Day, the Par- 8 
ty hall not have either a Ca. ſa. 02 Fi. fa. but is put to big ac. Lan. 4nd 
tion of Debt upon the Judgment, 02 to a Scire facias, unleſs he 5d. 3. 
continued the P2oceſs, oꝛ the Defendant bought a TUrit ot Er- After aJudg- 
ro2, and the Judgment was affirmed, fo2 this is .a-Reviver ; but var 7 che 
it may be a Queſtion, if the Writ. of Erro2 be. diſcontinued, oz plaincitmay 


| _, have an 


(.) Where: a. Seire facias is böugbt an a Judgment in B. K. 5:5 fle. 
the Plaintiff muſt ſhew where the Court of B. R. was held, becauſe * Were. 4s 
that Court is Ambulatozy, ubicunque fuerimus in Anglia ; but —— 
if it be bought upon a Judgment in C. B. tis other wiſe, becauſe to fare 1 
the Court ol Common Pleas is confined to a certain Place. Ju 2 
Why 03 ee n e TORR n on 0117 21. $363) 0307/11) 3603 r 
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Mod. Caſes, (10.) It Was moved to ſet aſive an Execution, fo2 that it 


14, 212. 


Where = Was irregular, the Defendant alledging, that when he confeſſep 
runs: 9 the Judgment, the Plaintiſk and he agreed, that Execution ſhould 


arrant 


Attorney is not be taken till after a Pear; the Plaintiff inſiſted, that he had 


not entered ſfuſd a Pear after the Defendant had given the CUarrant of At- 


vithinaxcar tozney to confeſs Judgment; then the Queſtion was, whether 
«fer, ir hal! the Peat ſhould be computed from the Date of A1 Judgment, 02 
ed without from the Date of the Warrant of Attorney. Et per Curiam, Jt 
Leare ofthe ſeems necefſary that the Plaintiff ould bing a Scire facias ſince 
the Execution was delayed fo2 moze than a Pear; however the 
Paraffice is, that if Judgment upon a TUarrant of Attoznep is not 
entred within a Pear, it ſhall not be * afterwards without 

Leave of the Court. * 


8 H E R LB: its See 
IT Diſſenters, 4. 


T HE Sheriff is the King's Offeer, and therelor is al- 


ways made and appointed by the King, unfels in Coun- 
ties Palatine. 


..) He hath Cuſtodiam Comitatus, and therefoze bath an 
— 42 to raile the Poſſe Comitatus to wppx(s OY? 
„ & Tir] | 


(3) be hath a Wriedition both in ern aud civil Cafes, 
and fo? this Purpoſe he hath two Courts, (viz.) his Toum ot 
Vie for criminal Cauſes, which is therefoze the King's Court, be⸗ 
cauſe Pleas of the Crown can be in no other than the King's 
Courts; the other is bis County Court for civil Cauſes, and this 
is the Court of the Sheriff himCelf, R us cal: 

| led, the County Court. 5 


yelv. 44 (4.) It was 9... tie Ghins 6 Erecutieh 
Where he | by Gertne of a Fi. fa. and is out of his Office vefore they are fold, 
by « that in ſuch Caſe he could not ſell, and deliver the Money to the 
F.fa hemay Party, becauſe his Authozity determined with his Office ; but he 
tho" he iz OUNYE to deliver uch Honey over tothe new Sheriff, as be vorh 


STONY | as. 


„6 tht. A 


a — — 


| the Puſoners, and —_— that thereupon a Venditioni exponas 
may be awarded to the new Sheriff. -' 


(5) But ſince it hath been bed, that tho a new Sheriff is t Vent! $19, 
made, yet the on Sheri may ſell the Goods co by him levied; 
but if he return the TUrit, that the Goods are in his Hands pro 

defectu emptorum, in ſuch Caſe a Diſtringas ſhall go to him to 

deliver them over to the new Sheriff, and after that a Vendicioni 

REI . 


(6.) Where he levies Boney upon a Fieri Facias, the Plaintiff —_—_ 
may have an Action of Debt againſt him fo2 the Boney, becauſe , ca; 
it was received-by him to the Plaintiff's Uſe, and the Defen- Where be 
vant is diſcharged of it; and it lies againſt his Executozs, if he b. E. F. 
die, fo2 this is not like an Eſcape, which is a Wrong done by the Party 
the Sheriff himſelf, but tis founded on a Duty due and owing a dove on 
by the Sheriff, which ſhall ſurvive and charge his Executozs, | Debe aging 
(.) The King appointed a Sheriff, and afterwards a Barony ol 13. 
diſcended on him by the Death of his Father, his Dffice doth — | 
determine, but he continues Sheriff ng dei he is a Ba- His Office 
ron and Peer of the Realm. doch not de- 


termine by 
the Deſcent 
of a Barony- 1 


S IM ON V 


00 11 S is ſtudjoſa voluntas emendi vel W Coirts 


tualia, vel ſpiritualibus annexa, and in the following 
Coles may be ſeen what is Simony, and what is not; | 


(3) In a Special Uerdi#-in Ejectment, the Caſe was, an | Vere 35. | 
Ulurpation was made, and a Quare lmpedit bought againſt the Quere Impe- 
Incumbent, and pending that Crit the Plaintiff ſold the perpe- 4#,cbePlain- 
tual 9dvowſon to W. R. and the Jury found, that it was with In- uff 91d be 
tention that H. C. ſhould be preſented after the Uſurper was re- 3 by 
moved, and accoꝛdingly he was pꝛeſented, inſtituted and [nduted 3 of with an 
the Plaintiff ſuppoſing the Pzeſentation to be void, got the King ** 
Title, upon which he was admitted and induced, and bꝛought his mould bo 
Ejectment againſt the Dekendant, and had Judgment; 3 f02 per Cu- preſented 


"ris Simon) 7. 


riam, the Defendant was in by Simony. 


Tt 2 7 (3) In 


a 


** 


N 


— 


6, 4 
= 


(30 In a Quare Impedit, the Plaintiff let foxth the Statute 


31Eliz. e. 6. 

12 * againſt Simony, and that Thornden was a Benelice with Cure, 
„which being v6td, a fiſnodiacal Agreement was made with the 
The Patron Mbther ok the Patron, who was an Infant, and one Crew; that 


fant and a 
ſi moniacal he ſhould pay to her 250 1. &c. The Dekendant pleaded in Abate. 


agreement ment, that he claimed nothing in the Benefice, but upon the Pye- 
wich his Mo- ſentation of the Infant W. W. who is not named and made De- 
ther, he (che fendant z and upon a Demurrer to this Plea it was adjudged, 
n that where the Right of the Patton is not to be diveſted by the 
med in the Judgment, there he need not be named in the Writ; now in 
SHOE this Caſe there was no Complaint againſt the Patron, fo? it 
pt: was not he, but the Simonift, who is the Diſtur det, and there · 

foze he need not be made a Defendant, * 


(4.) Jn the laſt Caſe the Statute againſt Simonp is recited, 

but in the following Caſe 'tis not. — — 
: Lutw. The fl. Jn a Quare Impedit againſt the Ordinary, Patron, and In- 
9.05 + 2 cumbent, to pzefent to the Church, &c. ſetting fetch, that tig a 
2-4. © Benefice with Cure, 8c. and that in 1681, it became voſd by 
8 the Death of the Incumbent, &c. then he fets foxth, that during 
$006, tho" the Avoidance there was a ſimoniacal Agreement by which the pꝛe⸗ 
«eainft Si- (ent Incumbent was pzeſented, 8c. The Biſhop pleads, that he 
d =o claims nothing but as Owinaryz the Patron demurred to the 
ay Declaration, and the Jncumbent pleaded, that he wag Parſon Im- 
parſonee, upon the Pꝛeſentation of the other Dekendant, the Pa⸗ 
tron, and traverſed the ſimontacal Agreement; the Plaintiff re- 
plied, and pꝛayed Judgment againſt the D2dinary, and took flue 
upon the Traverſe of Simony, and joined in Demurrer with the 
Patron; and it was objected againſt the Declaration, that the 
Statute againſt Simony was not recited therein, fo; ſo are all the 


Dꝛecedents: Sed per Curiam, non allocatur. 


Sid. 329. (5) Erro? to reverſe a Judgment in Quare Impedie, where the 
_— Ving had recovered upon a fimoniacal Agreement, which was, 
"her che pa. that a Friend of the Clerk ſhould give VV. R. ſo much Bonep ta 
tron or the P2OCUTE him to be preſented, and that he was preſented ſecundum 
2 agreamentum prædict; the Ettoꝛ aligned was, that neither the 
any Money. Patron o the Clerk knew anp Thing of gfving the Money: Sed 
. per Curiam, he was Simoniace promotus, fo? being preſented ſe- 
przdiQ”, is a good Averment of a ſimonta⸗ 


cundum agreamentum 
cal Pꝛomotion. 


ten. (6 In @ Quare-Impedit, the Plointiff ſet Foxth, that he hu 
\\ here the granted the next Avoidance to B. that the Church became void; 


Incumbent 
pleaded, that he had no Norice of the corrupt Agreement between R. and the Grantce of the next A- 


youdate2 to preſent ham. 
3 any 
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— . — — 


505 then he lets fo2th the Statute made vrais —_— and du⸗ 


ring the Avofvance- a cozrupt Agreement was made between one 
Richards and the G2zantee ok the nert Avoidance, that he ſhould 


preſent one Hide, who was preſented accoddingly, which by Uer- | 


tue of the Statute was vold, &c- the Defendant Hide pleads 


with a Proteſtation to the Agreement, and that he had no Notice 


thereof ; and upon a Demurrer to this Plea it wag adjudged a- 
gainft the Incumbent Hide, becauſe Notice in this Caſe fs not 
material, by Reaſon of the Difficulty of pꝛoving it; tis the co2- 
rupt Agreement which makes the Simonp, tho' the Incumbent 
W d have no Notice of it. 


00 Debt upon Bond, conditioned to reſis n upon Requeſt; the Rayra. 17%, 
Defendant pleads, that be did reſign according to the Condition; 4. 50, 
of the ſaid. Bond, upon which they were at Jſue, and the Jury Debt upon 

found fo2 the Plaintiff; and upon a MUrit of Erroz bzought in Vond condi- 


tinned to re- 


B. R. it was aſſigned fo2 Erroz, that this Bond was void, be⸗ den upon 


cauſe it was made upon a ſimoniacal U L : Sed per Curiam, 
16 * was alem 


72 de a wo thefe s, writ whe Wis $4 in copia 


mon Smith's Clerk, is a Knave and a Rogue, and I will 81 


_ 


onable. 


prove it, and he is in Newgate fo2 Counterfeiting the Kiog's * Rayn. 1. 


Hand and Seal, and will be hanged for it, atttonable, 


:26» Caſe fo? thefe Cows; Thou haſt ſtole our Bees Nite. Raym. 33. 


is a Stock of Bees) and Thou art a Thief; after a Aetdid fox 
the Plaintiff it was moved in Arreſt of Judgment, that Felony 
cannot be committed of Bees, becauſe they are Ferz Naturæ: Sed 
per Curiam, the ſubſequent Mods, viz. Thou art a Thief, ſhew, 


that the Stealing was of ſuch Bees of woe Felony me be en 
nite, and fo actionable. f 


(30 Caſe, c. He is a Clipper "ry 4 | Gnlhet, after a Gabin Vent. 174, 


fo2 the Plaintiff ft was moved fn Arreft of Judgment, that the 

Mods did not charge the Plaintiff with er Ei or Coining 

Mt fox they may be applied to many other Things z _ ad 
F 


* 


ences a= 
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In capital 


Offences not 


actionable. 
1 Vent. 213. 


1 Vent. 325. 


2 Vent. 172. 


Words of 

Tradeſmen 

a ctionable. 
Raym. 62. 


Raym. 207. 


Raym. 169. 
1 Lev. 250. 


Raym. 184. 


„ 2 —_ 


— ̃ ——— — — — 2 
judged actionable, fo2 it mult be intended, that he meant Clipping 
of Money, and in that Senſe tis uſually underſtood, 1 


(4) Caſe, &c. He pick d my pocket againſt my Will, be is a 
Pick-pocket, not ationable, becauſe the Wozds do not imply, that 
he was-guilty of Felony. i 


(5) Caſe, He would have given Dean Money to rob Golding's 
Houſe, and he did rob the Houſe; after a Gerdi fo2 the Plain⸗ 
tiff it was inſiſted in Arreſt ok Judgment, that the firſt Part of 
the Sentence impozts only an Inclination to rob, and the ſubſe. 
quent Tlozds are relative to the firſt, fo2 the Mozd He muſt re: 
fer to the laſt Antecedent, which was Dean, ſo no Charge on the 
Plaintiff: Sed per Curiam, the Toms may be thus conſtrued, 
that the Plaintiff gave Dean Money to rob the Houſe, and he re- 


fuſing, the Plaintiff himſelf robbed the Houle. 


(6.) Caſe, &c. fo2 theſe Wows, He broke my Houſe like a 
Thief; upon Not guiltp pleaded, the Plaintiff had a Uerdict+ Sed 


per Curiam, in Arreſt of Judgment, the Mozds are not attonable, 


(7.) Caſe fo2 theſe Mods ſpoken of a Broker, any of his ÞP20- 
fefſon, he is a cheating Knave, he hath cheated me with Braſs- 


Money : Per Curiam, to call a Tradeſman a Cheat generally, is 
not actionable, unleſs the Moꝛds are ſpoken of his Trade. 


(8.) Caſe, &c. bzought by a Merchant fo2 theſe Moꝛds, there 
being a Communication of him, the Defendant ſaid, J believe all 
is not well with Daniel Vivian, there are many Merchants who 
have lately failed, and I expect no otherwiſe of Daniel Vivian, 


actionable. 


(g.) Caſe, &e. by a Mercer foz theſe Cows, Thou art a cheae- / 
ing Knave and a Rogue; after a Uerdict fo2 the Plaintiff, the 
—1 8 was ſtayed,-becauſe there was no Colloquium laid ot 

8 Trade. ot 2 . 


(10.) Caſe, &c. by a Merchant fo2 theſe Mods, Auſtin Drake 
is broke, he is a beggarly Fellow, and not worth-a Groat, and 
not able to pay his Debts z after a Uerdict fo2 the Plaintiff it was 
moved, that the Mozds are not actionable, fo2 he map be an ho- 
neſt Man, and not wozth a G2oat, and tis no Crime to be a beg- 


garly Fellow, fo2 it may be a Migfoztune, and no Fault: But 
per Curiam, to ſay he is not able to pay his Debts, is adionable. 


Raym. 231. 


(11.) Caſe, in which the Plaintiff verlared, that be is a 
Keeper of a Livery-Stable, and of Bell- Savage Inn, and 1 
WEE | % be 


n „0 
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Defendant had other Stables there, and that W. R. coming thi- 
ther with a Waggon, enquired of the Defendant which was Pell. | 
Savage Inn, who replied, this is Bell-Savage lun, deal not with 
Southam (the Plaintiff) for he is broke, and there is neither Euter- 
tainment for Man or Horſe; after a Aerdidt᷑ fo; whe Plaintiff and 
great Damages, the Judgment was affirmed. - 


(12.) Caſe, dc. in which the Plaintiff declared, that there be⸗ Wem. 263. 
ing a Communication of his Trade, the Defenyant' lald He is a >. 
cheating Knave, and keeps a falſe Book, with which he hath 
cheated the Country, ationable, fo2 tho cheating Knave ts not 
ackionable, tho a Colloquium was laid of his Trave, pet tis 
actionable to ſay he keeps falſe Books, fey Tradelmen's Books 
are often given tn Evidence, theretoze they muſt not be falſe. 


(13.) Caſe, &c. by a Draper fo? theſe Woods, vou are a Words ok 
cheating Fellow, and keep a falſe Book; the Plaintiff had a Judg: „f rade 
ment, but it was ſet aſive, becauſe he had not allfdged any Collo- cionavie. 
quium of his Trade, fo2 to ſay a Man is a cheating Fellow, ft 2 Saund. 307. 
doth not follow that he is (o in his Trade, fog he may cheat at 
Gaming, and the CUlows being general, may as well be applied to 
that as to his Trade; and to keep a falſe Book, doth not imply 


that he kept a falſe Debt-Book, {02 be night keep a Book which is 
falſe pringed-' 


f (144) Caſe, Vc. fo2 theſe Wows cpoten of a Diller, bee Palm. 21. 
the Plaintiff declared, that he, diſcourſing with one Illes, asked 
him of whom he bought Aqua Vitz, who replied of Mr. Godfrey 
(the Plaintiff.) then the Defenvant latd, He is a Varlet, he hat h 
ſuppreſſed: his Brother's Will to cozen and deceive Men of their 
3 I will make him cry Peccavi on his Knees,” &c. not at 
a becauſe pore Wows do not. relate 1 bis Trade. e 


(15) Cale, Bee. fox theſe os ſpoken bf Sets Foo TTY ap 
are a Cheating Rogue, and à Runagne” Rogue; üftet 4 Merbtd Len. 214. 
ko: the Plaintiff, it was adſudgev not aitionable ; kor to ſuy ge⸗ 
netallp, chat a Mun is a Cheater, is nat actionable; unlets there 
is a Colloquium of nn Lorna whith was IO? RE 
eee CU 1: | Un ov 10 5 905 2 2 * 5 

(16. Cale fox theſe Wows nd 1 a Witehimdker, od 17 1 Mod. 19. 
(15) Caen not how to take à god Piece of Work; attety 
Qerdifo2 the Plaintiff, adjudged not aFivhable,bevatiſe the ws 
are indifferent, and have no Relation to his Trade; tis true, in 
this Cale the Jury found that the Plaintiff was a Watch- maker; 
and ik the Moꝛzds had been, be knows not how to make a good 
Watch, it had been actionable. 

_ (17) Caſe, 


Fe _ ak... —_ 
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2 Lev. 233, (17. Caſe, c. foꝛ ſaying, that he is as as a Man as T am, 
ſhe is an Hermaphrodite, ſpoken of a Coman who taught Siris 
to dance, not actionable ; fo2 tis no Scandal to her Pꝛofeſnion 


to ſap, that ſhe is an Hermaprodite, becauſe Pen uy teach 
young Women to dance. 


Words ſpoke (18.) Caſe, &c. in which the Plaintiff declared, that he was 

Polten, byed to the Law, and p2actiſed it, and that the Defendant wyote 

actionable. d Le to A. 2 his Client, that he (the Plaintiff) would give 

2 Vent.'28- vexatious and ill Counſel, and ſtir up a Suit, and would milk 

1 $aund-23%« her Purſe and fill his own large Pockets; ationable by 3 Judges, 
contra Vaughan Ch. Tulf. 


„ Vent, 172. (19.) Caſe againſt an Attorney fo) theſe cos, He is a 
Cheating Knave, and not fit to be an Attorney; actionable, be- 
cauſe ſaying, he was not fit to be an Attorney, ſhews that the 
pꝛeceding Mods, (viz.) Cheating Knave, muſt neceſſarily te. 
ket to his P2ofelion as an Attoznep. 


Raym. 196. (20.) Cale by an Attorney, in which he laid a 1 of 
his Profeſſion, and of him, and that the Defendant ſaid in the 
Hearing of ſeveral People, Thou canſt nor read a Declaration, 
by Reaſon whereof I. P. and W. R. who were foꝛmerly his Cltents, 
deſerted him: Upon Not guilty pleaded the Plaintiff had a Uer- 


dic, and upon a Motlon in Arreſt of Pr Tit are Fg were 
held actionable. 


Words of | 
Men of Pro- (21 d! Caſe, &c. fo2 theſe Mods ſpoken of an Actwency of B. 


feſhons not 


dello ot R. You are a Knave on Record, aud a Forgery Knave; not n, : 


Palm. 441. able, as repoꝛted by Palmer. | 
Poph. 1.77- 


Latch 20. 


(22) Caſe, dec. In which the Plaintif 3 that he is a 
: Lev. 250. Mercer, and that. the Defendant ſpoke theſe Mods, Thou art a 
Raym. 182. Cheating Knave, and a Rogue ; utter a Uerdid foz the Plaintiff; 
| it was moved in Arreſt of Judgment, that here was no Collo- 
uium laid of his Trade, and fo2 this Reaſon the Judgment was 

t aſide. Jn antient Times it was the conffant-Courſe to lay 

* Raym. 86. g * Colloquium in Declarations fo2 (Wozds, and it was.a Doubt 
whether it was good without it, till the Caſe of Smith and Ward 

in 2 Cro. but ſince that Caſe it hath been help ſufficient to alledge, 
that the Mods were ſpoken de querente und de arte ſua, rr. 
Wen * duppie the been (On 7 ee ee 
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(.) I Nfozmation fo2 impozting twenty Pottacos of Tobacco fn a Hardr. 20 
. Ueſſel not belonging to the People of this Nation Goh) Where rg 
tra formam Statuti; after a Uerdict foz the Jnfozmer, the Judg- gon in the 
ment was fet alive; becauſe by the Statute the Goods muſt be- moſt mare- 
long to the People of this Nation, and tis not averred that the bn — 
Tobacco thus impozted did belong to the People of this Nation, Concluſion 
fo2 tis that which makes the Fozkeiture, and tis none ik impozt- it 
ed in a Fozeign Geſſel, and by Fozeigners; and the Concluſion nor help. 
contra formam Statuti will not help in this Caſe, becauſe the O- Peta l. S. P. 
miſſion is in the moſt material Part of the Statute which creates 
the Dftence, and which ought to be ſtridtly purſued, 


(.) The Defendant was indicked koz ſelling Ale in black Pots 3 13s 
not marked, and this JndiXment did not conclude contra formam Whücte tbe 
Statuti. Sed per Curiam, tis good without ſuch Concluſion, be- Omifſion of 
cauſe the Common Law appoints, that all Mealures ſhould be — 2 
juſt ; :therefoze- to ſell leſs than Meaſure, is an Offence at Com- not hurt. 


mon Law, and this Circumſtance of Marking the Mealure is on- 
ly added by the Statute. 


(3.) Information for a Riot, and concluded, contra formam 1 Vent. 43. 
Statuti 13 H. 4. after a Uerdict fo2 the Jnfozmer, it was moved in ese 
Arreſt ot Judgment, that the Inkozmation was ill, becauſe ft con- contra ferm am 
cluded contra formam Statuti, whereas the Statute voth not make $1, vill 
the Dikence, but appoints Juſtices of the Peace, upon Complaint 
that there is a. Riot, to view and recom the ſame; and in what 
Manner to punich the Rioters. Hale Ch. Juſt;of:Optnion, that 
this being an fence at Common Law, and mentioned in this 
Statute, therefoze the Inkozmation was well concluded contra 
formam Statuti; but the other Judges were againſt hm. 


Xi 
* 


(c) Wjudged, that where an-Dffetice is created by a Statute, nk N 
which was not an Offence at Common Law, and ff that Statute one's. 
gives an Action to the Pꝛolecutoꝛ, in ſuth Cale he muſt chem in ce +. 
bis Declaration, that the Defendant is within all the Quatificai Paniment 
tions and Delcriptiong ol that Statute, otherwile the Anton will or on 8 
not lie but where the Penalty is given to the King, tis ſuſicient p 


| r | Profecutor, | 
10 (ay COntra formam Statuti. | Hon 777 NN. 31 6 £779 4:1 he tnuſt bring 
3 4 1 himſelfwith- 

3 2 | in rhe Qua- 
819 ls | | U u Platt jifgcations of 


the At. 


2 Lev. 233. (17) Caſe, 8c. foꝛ ſaping, that ſhe is As a a Man as T am, 
ſhe is an Hermaphrodite, (ſpoken of a Moman who taught Girls 
to dance, not actionable ; fo2 tis no Scandal to her Pꝛofeſſion 
to ſap, that ſhe is an Hermaprodite, becauſe Pen OE teach 
young Women to dance. 


Words ſpoke (18.) Cate, &c. in which the Plaintiff declared, that he was 
4 bred to the Law, and pꝛattiſed it, and that the Defendant w2ote 
actionable. d Le to A. C. his Client, that he (the Plaintiff) would give 
2 Vent.'28. yy ous and ill Counſel, and ſtir up a Suit, and would milk 
1$au0d-23)- her Purſe and fill his own large Pockets; acionable by 3 Judges, 


contra Vaughan Cb. Jult, 


1 Vent. 172. (19.) Caſe againſt an N fo2 theſe ops, He | iS 2 
Cheating Knave, and not fit to be an Attorney; actionable, be- 
cauſe ſaying, he was not fit to be an Attorney, ſhews that the 
Preceding Mog, (viz.) Cheating Knave, muſt neceſſarily re- 
fer to his P2otelion as an Attomey, 


Raym. 196. (20.) Cale by an Attorney, in which be lad a 8 of 
his Profeſſion, and of him, and that the Defendant ſaid in the 
Hearing of ſeveral People, Thou canſt not read a Declaration, 
by Reaſon whereof T. P. and W. R. who were foꝛmerly his Clients, 
Deſerted him: Upon Not guilty pleaded the Plaintiff had a Uer- 
dick, and upon a Motion in Arreſt of Wan, the os were 
held actionable, 

Words of | 

Men of Pro- (21 ) Caſe, &c. fo2 theſe Moꝛds ſpoken of an Albums of B. 

* R. Vou are a Knave on Record, ana a , Knave; not _ 


Palm. 441. able, as repozted by Palmer. 
Poph. 177- 


Latch 20. 


(22.) Caſe, Yee. Jn which the Plaintiff declared, that be is a 
i Lev-250- Mercer, and that the Defendant ſpoke theſe Mods, Thou art a 
Naum. 132. Cheating Knave, and a Rogue ; after a Aetdid fo the Plaintiff; 
it was moved in Arreſt of Judgment, that here was no Collo- 
quium laid of his Trade, and fo2 this Reaſon the Judgment was 
ſet aſide, In antient Times it was the conſtant Courſe to lay 
* Raym. 86. g * Colloquium in Declarations fo2 Wozds, and it was a Doubt 
whether it was good without it, till the Caſe of Smith and Ward 
in 2 Cro. but ſince that Caſe it hath been held ſufficient to alledge, 
that the TUows.- were ſpoken de quereate-and dere arte us, ns 
n * upper the neee MA „ ; 1 1 30 . 
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(1.) I Nfozmation fo2 impozting twenty Pottacos of Tobacco in à Hardr. 20. 

Qeſſel not belonging to the People of this Nation con- her hes 
tra formam Statuti; after a UGerdict foz the Jnfozmer, the Judg⸗ gon in che 
ment was ſet alive, becauſe by the Statute the Goods muſt be- moſt _ 
long to the People of this Nation, and 'tis not averred that the waa he 
Tobacco thus impoꝛted did belong to the People of this Nation, Concluſion | 
fo? tis that which makes the Foxfeiture, and tis none if impozt- tro former 
ed ina Fozeign Geſſel, and by Fozeigners ; and the Concluſion nor help. 
contra formam Statuti will not help in this Caſe, becauſe the O- Pe 11.8. P. 
miſſion is in the moſt material Part of the Statute which creates 
the Dftence, and which ought to be ſtrifly purſued, 


C2.) The Defendant was indicked foz ſelling Ale in black Pots rt 

not marked, and this JndiXment did not conclude contra formam Whcte the 
Statuti. Sed per Curiam, tis good without ſuch Concluſion, be: Onifiion of 

catiſe the Common Law appoints, that all Beaſures ſhould- be 5 l 
juſt; :therefoze- to ſell leſs than Beaſure,. is an Offence at Com- not hurt. 


mon Law, and this Circumſtance of Barking the Mealure is on- 
ly added by the Statute. | 


(3.) Information for a Riot, and concluded, contra formam 1 — 45 
Statuti 13 H. 4. after a Uerdict fo2 the Jnfozmer, it wag moved in Ceed 
Arreſt of Judgment, that the Inkozmation was ill, becauſe it con- contra formmant 
cluded contra formam Statuti, whereas the Statute doth not make 3 will 
the Oſtence, but appoints Juſtices of the Peace, upon Complaint 
that there is a Riot, to view and recom the ſame; and in what 
Manner to punch the Rioters. Hale Ch. Juſt, oł Opinion, that 
this being an Pence at Common Law, and mentioned in this 
Statute, therefoze the Inkozmation was well concluded contra 


formam Statuti; but the other Judges were againſt hm. 


c Adſudged; that where an Olkente Is created by a Statute, Wees 
which was not an Offence at Common Law, and ff that Statute 2 * 
gives an action to the Pꝛoſecutoz, in ſuch Cale he muſt chem in Siatoie and s 
his: Declaration, that the Defendant is within all the Qualificai Panimment 
tions and Delcriptions ot that Statute, other wie the Adton will or Gion 8. 


not lie; but where the Penalty is given do the Küng; tis ſufficient Frottee, 


ſa . 
to contra formam Statuti. Soon ein 381! 9339 , 523 4; emu bring 

3 | | 7 in the Qua- 
e1J (.v; > Un Platt 1ifcarions of 


the AR, 


; 
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Platt verſus Hill. Mich. 10 Will. III. 


Where the (J.) PE Holt Ch. Tuff. There the Plaintiff miſrecites a 
Defendant Private Act of Parliament, and the Dekendant demurs 
wincake o to the Declaration, Judgment ſhall be given fo the Plaintiff, 
Migecital, £02 it ſhall be taken to be as tis pleaded, becauſe by the Demurrer 
he muſt not tis confeſſed to be ſo z therefore, if the Defendant will take Ad- 
doe vantage of a Miſtecital of an A# of Parliament, he muſt pleat 
ziel Record, Nul tiel Record, oz alledge, that tis farther ena#ed ſo and 


See Poſtea 8. 
— ſo, &c. 


Flower verſus Parker. Mich. 5 Anne. 


ladies. Ge. (E.) TFT pe Defendant was taken by Pzoceſs of the Court 
ö of B. R. and now pꝛaped the Benefit of being dil⸗ 
the D-fen- Charged upon Common Bail, accozding to the Statute fo? Dil- 
dane was not Charging p002 Pyiſoners, ſhewing the Certificate of the Gaoler, 
fuchs Ba, and the Adjudication of the Juſtices. Et per Curiam, the Juſtices 
have no Authozity, unlefs the Defendant was actually in Cuſto- 
dy on ſuch a Day; fo2 a bare Being within the Rules will not 
be ſufficient, and this Court will examine the Truth of it, not- 
withſtanding this Certificate and Adjudication. | 


Winter verſus Price. Mich. 5 Anne B. R. 


Juttces can- (y) 1 E Defeudant Price being indebted to Wiater in & 
8 Bond of 180 l. conditioned to pay 90 1. and Interet on 
ſoner, if be ſiich à Day, was arreſted, and diſcharged by the Juſtices, unan the 
qc nor- Statute of PoozPaiſoners, upon Common Ball. Sed per Cu- 
to one Man, Tiam, There being 201. due fo2 Jntereft at the Time that Statute 

was made, by Conſequence he owed at that Time moze than 1001. 

and therefoze the Juſtices could not lawfully dilcharge him ; fo 


their Oꝛder was made void. 


ute , (8.) In Platt and Hill's Caſe befoze mentioned, it was held, per 
Man mize. Holt Ch. Juſt. That if a Ban milrecites a General Statute, the 
cites a gene- ther Side cannot plead Nul tiel Record, but mult demur ; and then 
abe ther f;the Miſrecital was of Subſtance, ann the Party upon reciting it 
Side muſt CONCludes Vigore Statuti pred, o2 contra formam Statuti pred”, tis 
demur, bur naught; but it he tonclude contra formam Statut in-bujuſmodi ca- 
recites a pri. 19 edit, 0? the like, tis god. 91 


recites a pri- | | 
3 G.) 'Tis 


vate Statute, 
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(9.) 'Tis a ſafe Way in Pleading to ſct out, that a Parlfa- Sund. 5. 
ment was held generally in ſuch a Year of the King, without de⸗ — gong 
ſcending to Particulars, as to the Day and Month ; "as fo2 In- Statute. 
ſtance, Actio non quia dicit quod in Statuto in Parliamento Domini 
Willielmi nuper Regis Angliæ tertii apud Weſtm' Anno Regni ſui 
nono tent' edit' inter alia Ordinatum fuit authoritate ejuſdem 
quod, &c. „ 4 71 3 


Mills verſus Wilkins. Mich. 2 Anna. 


(10.) IA Treſpaſs fo; taking ſeveral Skins ; the Defendant ju- 2 Salk. 609. 
: ſfified under the Statute 1 Jac. f. cap. 12. intituled an l 
Act, &c. but miſtook one Mozd in the Title; and upon a Demut- in the Title 
rer to this Plea it was urged, that the Title is no Part of the cf tbe 48 
Act, and that by the Opinion of * Hale Ch. Baron, an Act of Par- . 
liament map be good without a Title: Sed per Holt Ch. Juft. tho 

the Title is no Part of the Act, no moze than the Pꝛeamble, o2 

the Title of a Book is Part of a Book; yet where the Juſfifica- 

tion is tied to the At deſcribed, and i there is no ſuch AX the 
Juſtification muſt be ill; tis true, in Pleading tis not neceſſary 

to ſet foꝛth the Title of the Act, fo2 tis (ufficient generally to ſay, 

quod inactitatum fuit; but if a Title is ſet fo2th, tis better to 


do it in Latin than in Engliſh, Judgment was given fo2'the 


(110) Infoxmation on the Statute 35 H. 8. cap. 17. fo grub. Hard. 105: 
bing up Mood contra formam Statuti, &c. after a Aer dict fo2 the xx wan 
Plaintiff it was objected in Arreſt of Judgment, that this Inkoz⸗ n forman 
mation was not good, 'becauſe-it din not ſet fozth, that the . el 
Mood was growing at the Time of the Act made; as upon the 47 1 8. P. 
Statute 5 Eliz. foz exerciſing a Trade, not being an Apprentice 
to it foꝛ ſeben Pears; it muſt be alledged, that it was a Trade 
uſed at the Time of that Act made, and koz this Readon the 
Judgment was ſet aſide; tis true, this Inkozmation concludes 
contra formam Statuti, but that will not help, 'becauſe thoſe 
Noms are no Part of the Caſe, they are only a Concluſion up 
on the Pꝛemiſſes inſufficiently ſet koꝛth. 1 


Uu 2 "Suit 


Suit of Court and Services. 


Of Suit Real (.) TH are two Sorts of Suits, (viz.) Suit Real any 
and Suit Ver Suit Service; the firſt is by Common Law and of 
I Common Right, fo2 tis that Attendance which Ben owe to 
Tourns and to County Courts, and the Lat olliges them to 
this Service, in reſpet# of their Commozancy, that there may be 
no Want of Jurors to do the Buſineſs of thoſe Courts; there- 
foe he who makes Default and doth not appear there, is to be 
amerced; the Nobility ats excuſed by the Statute of Marlbridge, 
cap. 10. now by the Statute of Merton, cap. 10. a Ban map da 
this Suit by Attorney; but if the Sheriff's Tourn is held out of 


the Hundred where the Party lives, then, in ſuch Caſe he is ex- 
cuſed by the Statute of Marlbridge afozeſaid. 


Suit Service (2.) Suit Service is in reſpeit of the Tenure, and tis due by 
ave byRe- Reſervation, thetefoze, f02 this as well as fox all other Services 

by which Lands are helv, the Low may diſtrain, if there is a 
Default in the Tenant; and as Suit Real is due to ſuch Courts 
which are of publick Inſtitution, (viz.) to the County Courts and 
Tourns, ſo this Suit Service is due to the Courts of private Per- 
ſons, as to Courts-Baron of particular Los of Banos ; and 
= the Suitozs are Judges, pet they may do their Services by 
 Aftozney., 8 4 5 15 5 


2Lutw. 1386. (z.) In Treſpaſs, the Defendant pleads, that his Father being 
ſeiſed of certain Lands, demiſed them by Jndenture to A. ha- 

bendum to him and to his Ererutozs and Aſſigns fo2 ninety nine 

Pears, if the ſaid A. and B. could ſo long live; reddendum, af- 

ter the Death of the ſaid A. and B. His oz their beſt Beaſt, oz 

40s. in Lieu thereof: Pzoviſo, that no Heriot (hall be paid 

upon the Death of B. living A. then A. died, and afterwards B. 

died, Whtreupbn the Plaintiff having the Reverſion' by Deſcent, 

diſtrained a Gelding; but in the Pleading it did not appear, that 

the Diſtreſs was taken on the Pꝛemiſſes: Et per Curiam, this 

is a Heriot Service, being reſerved upon a Leaſe, and in that 

Caſe, there being a Reverſion, this is a Service incident to it, 

and therefoze muſt be reſerved payable during the Term; but 
where a Tenant in Fee holds of his Low by Heriot Service, ſuch 
Service is incident to the Tenure, which is antient, and muſt 
be ſuppoſed to be befoze the Statute Quia emptores, 8c. and 


theſe are ſeiſable by the Lozd, either on, 02 out of the W 
1 6 


_ — 
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but this being a periot Service by Reſervation, and not due till 
poſt mortem. A. there can be no Reverſion when it became due, 


SUPERSEDEAS. 


(1.) WIr a Wit of Error is returnable in Parliament : Ven. 266. 
| Teſte akter the Prorogation, and a whole Term in⸗ 4 * 
ter dene between the Teſte and Return, tig no Saperſedeas; but 5 
tis otherwiſe it a leſs Time intervene, 


. N if the Crit of Erro2 liament is no 
be returned befoze the Prorogation. | * Super ſedeas. 


(2.) Writ of Error upon a Judgment in B R. taken out, and 174. 
Teſte 1 Novemb. retutnable November prox, and a Mittimas 
endozſed on the Roll in B. R. ft was held, that the Recoz ill 


remained in B. R. to ail Purpoſes, and that Execution might be 
taken out, fo2 the Writ of Error was no Superſedeas. Her 


(30 Writ of Error in the Exchequer - Chamber, upon a Judg- : vent. 104. 
ment in B. R. and Error in Fact aſſigned, which not being afſign- W 38. 
able there, that Court affirmed the Judgment of B. R. and the r e 4 


Reto of Atlirmation being tranſmitted into B. R. the Plaintiff bis reftden' is 
bꝛought another Carit of Ertoz there coram vobis refiden', and 3 
moved, that upon putting in Ball it might be a Superſedeas tag 

the Execution t Sed per Curiam, ft was not allowed, becauſe the 


Judgment being alfirmed in the Exchequer-Chamber, tranſir in 
rem judicatam. | 25 


- 
# 


(4) Judgment againſt W. R. in B. R. and a Crit of Error * 


Ray m. 100. 
bzought in the Exchequer - Chamber; afterwards the Plaintiff e. 153. 


b2ought an ation of Debt on that Judgment, and the Defendant WIr or 
pleaded Nut tiel Record; and upon a Demurrer this was adjudg: ver in che 


ed an ill Plea, becauſe the Trit of Erro2 is no Superſedeas to E<Þeaver- 
the Action of Debt on the Judgment, but only to the Execution vo Super /c- 

upon that Judgment; beſides, the Recozd is not removed by the Gene 
Writ of Erroz, but only the Tranſcript. <4; —roy 


on a Judg- 
ment in B. R. 


(30 Adjudged, that where a CUrit ol Erroz is not ſhewn to , ve... 253. 
the other Party, 02 allowed by the Clerk, by His endoyfing Rece- Where a 
pi upon ft within four Days (which is allowed as a convenient n of e 
Time fo? putting in Ball, accoding to the Statute) t 


is no Su- ende. 
perſedeas; 8 


— 


"Superſticions Uſe, '; - 


* 1 Ed. 6. 


1 Rep. ag 


. WF AY CN 
SC. Aur Eu; + . 


ZE3 6. 72. —_— 4 S.,, 


1 Salk. 162. 
Where an 
Averment 
will not be 
allowed to 
defeat a Will. 


Berg likewiſe, if bekoꝛe the Writ of Ertoꝛ allowed, the 
Sheriff returns Fieri Feci, oꝛ Non inveni emptores, that in ſich 
Caſe the Execution ſhall not be ſet aſide, 


Superſtitions Uſe; | 


(i.) LL Superſtitious Uſes are void, and given to the 

King by the Statute of * Ed. 6. which extends only ta 
ſuch Ales as were made bekoze that Time, ſo that all Superſti- 
tious Uſes ſince that Statute was made, tho' they are void, yet 
they are not kozkeited to the King. 


(2.) Whatever Ale fs deviſed oz given to any Perſon 02 Com- 
pany, and which is not a. charitable oz good Uſe in the Epe of 
the Common Law, o2 within the Statute 43 Eliz. ſeems to be a 
vold Ale, and of no Effet within the Statute 23 H. 8. - | 


The King and Quern verſus Portington & al. 
1 Mich. + Will l. B. R. — 


3.) IN Ejetment by the Heir at Law againſt the Deviſee, the 
Caſe upon Evidence was, that the Defendants were 
Roman Catholicks, and that one of them did recommend ſuch a 
Dꝛieſt to be Confefſo2 to the Teſtatrix, who perſuaded her ſhe 
could not be ſaved, unleſs ſhe deviſed her Eſtate to God and his 
Saints, and that the Defendant was an Abbeſs in France, and 
joining with the Conkeſſoz in the lame deluſive Perſuaſions, pe- 
vailed with the Teſtatrix to deviſe her Eſtate to her, and this 
was urged to be Evidence ok a Superſtitious Ae; but the 
Court was of Opinion, that this being an abſolute Deviſe,-and 
no Truſt declared oz appearing upon the Face of the Will it (elf, 
no ſuch Averment could be made o2 admitted, fo2. if the Law will 
not allow an Averment to ſupply a Will, a fortiori, there can 
be none to defeat it : Et per Holt Ch: Juſt. The Stat. 23 H. 8. 
makes ſuch Ales void, but doth not give them to the Ring, and 
the Statute 1 Ed. 6. gives them to the Ring, but doth not er- 
tend to future Uſes made after that Statutez and that it might 
be conventent fo2 the Heir at Law to ſeek his Remedy in Par⸗ 
llament, accoꝛding to the Caſe in Moor 784. quod vide. 


1 | (4) F cf 


TAFL 


— — 


(4) Feoffnent to the Ate of his Laſt ill has the Teſtato) 2 Sid 13, 34 
deviſed his Lands to the Dean of Newark fo! an obiit, and the 4* Where « Li- 
Reſidue to pay a Chantry Prieſt 7 l. per Annum during the Life mitation is 
of his Mike, and of his Siſter Edith to chant for his Soul, &c. toa Superſti- 
and after the Death of his Wife and Siſter, then to perfom tious Uſe, 
Divine Service for 99 Years, and afterwards to be ſold, and the 
Money to be diſtributed to charitable Uſes fo2 the aforeſaid Souls. 
The-Feofees made a Feoffment accopdingly fo; 99 Years, render⸗ 
ing 71. Annum to the Chantry Prieft ; then came the Sta- 
tute 1 Ed. 6. concerning Chantries, and the Queſtion was, whe- 

Hen the Fee-ſimple oz the Leaſe only was kozkeited to the King r 
per-Curiam, The Fee-ſimple is fozfeited; fo2 by the firſt Feoff- 
ment any the 12888 all was limited to Superſtitious Ales. 


. 
” * 
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Of Eſtates tail and of 18 Se. 
made by Tenants 4 in Tail. 
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dane. verſus Cudmore. Hill I will III. 
Bet, 2. 


00 „Tue Cite is ditch th *. t Salk. blit nioze_clearty 
| here, (viz.) A. was Tenant for ten Years in Poſſeſſion; * : Salk. 338. 
the Nematnder en B. in Tail, who had likewiſe the Reverſion ne 6 . 
in Fee expettant, upon the Determination of the Leaſe fo! ten by the Te- - 
Pears, ann being. ſeiſed of theſe Etates, he made a Leaſe nantin Tail, 
fo2 Pears to commence at a Day xy come ; but befoze that Dap dane 
came he died; then the. Jie in Tail levied a Fine, ono betlared 

the Ales thereof to himſelf and bis Heirs ; the Leaſe foz ten 


ars expired, and then che Future Leflee. e und was in 
bon fon as Tertne of the Leaſe mave to him by the yore — 


—_— 


_ — — 
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A tent. nem 


— 
Tail, upon whom the Iſſue in Tail entered, and the Queſtion was, 
whether he was bound by this Future LeaſGme. 
In arguing this Caſe it was held, that where Tenant in Tall 
makes a Leaſe to commence in præſenti, tis voidable by his 
Death z but ik he makes it to commence in futuro (as in this 
Cale he had done) (vz.) It it be to commence akter his Death, 
tis void, becauſe tis not derived out of his own Eſtate and Pol⸗ 
ſeMion, but out ot the Eſtate of the Iſſue in Tall, which is para- 
mount per formam doni; ſo it Tenaut in Tail makes a Leaſe to 
commence at a Day to come, and dies befoze the Day come, the 
Leaſe is void, and the Leſſee is a Trelpaſſer if he enter, becauſe 
the Leſſee had no Eſtate oz JIntereſt in the Land, but only an In- 
tereſſe Termini till actual Entry, and the Iſſue in Tail had a Ti⸗ 
tle paramount and pzecedent to that ok the Leſſee, which cannot 
be avoided. But per Curiam, in the Pzincipal Taſe the Leaſe 
is not void but voidable by the Iſſue in Tall, and that only in 
Veſpeet of the Eſtate⸗tall; and therefoze ſince this Leaſe iſſued 
out of all the Intereſt and Eſtates which the Leſſoz had, (viz.)-as 
well out of the Reverſion in Fee, as the Effate-tail, and ſince the 
Eſtate⸗tail is now extinguiſhed by this Fine, which hath now turn- 
ed all into an entire Fee⸗ſimple, it hath thereby made the Eſtate 
unavoidably ſubjet to this Leale. | 


* — 
hy * 2 — — — 7 — — 
. — _ * 9 
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Lord Offulfton's Caſe. Mich. 7 Anne. 
£2" { Deviſe of a (2 1 being ſeiſed in Fee, and having Jſſue thxee Sons and 
1 8 a Daughter, and having likewiſe one Bꝛather, deviſed 
2. Heirs Male his Lands to his eldeſt Son in Tail Male, and ſo the Second and 
mult be in- Third Son, Remainder to his own Right Heirs Male foz eber; 
Heir: Mates the thee Sons died without Iſſue, and the Queſtion was, 'Wwhe- 
f bis Ba. ther the Daughter, as Heir General, o2 the Bzother of the Teſta- 
toz, as Heir Male, ſhould have the Lands. Et per Curiam, none 
ſhall take by thoſe Wozds Heirs Males, but he who is Heir Male 
of the Body of the Teſtator, fo2-no collateral Heir Male hall 
take by (ſuch a Limitation by way of Remainder ; fog at Com- 
mon Law, it Land was given by. a. common Convepance to one 
and his Heirs Males, there the Mad Males ſhall_be_rejefted, *foz | 
there was no ſuch Thing as an Heir Male, without. ſaving. 
whole Body; and ff by Letters Patents Lands. were limited to 
W. R. and his Heirs Male, tis pod, tho tis otherwiſe in a 
ul; and the Reaſon is, becauſe in a Tui the Lam ſupplies 
thoſe TWows, of bis Body, and that makes it d Deuite to him 
and the Heirs Males, of his Body, foz Heits oz Heir Male cannot 
be a Name of ' Purchaſe, but Heirs Males of his Body map: 
Therefozr, it there is no ſuch Thing in Propyiety of; Speech 4 


* 


. 


FF 


an Heir Male, without ſaying of whoſe Body, fo? that Reaſon 
Heir Male of his Body, oz Heirs Males of it (elk, where the 
Law will ſupply theſe WWozds, of his Body, as it will in a Deviſe, 
may be a good Mame of Purchaſe ; but yet the [Party who wc 


337. 


e Counden 


. Clerke, and 
take by ſuch a_Limitation muſt be ſuch-a TIerſon as may be an Yiu, vl 


beit h 


je Common Law, and wotild take by that Name. Mitford. 


— 


Lee werſus Brace. Mich. 8. Will. III. B. R. 


(3. Feoffment was made to the Uſe of the Feoffoz koz Feoffment to 
| Life, Remainder to W. R. his Son and his Heirs, . Cle ot 
and for Want of Iſſue of him, then to the Right Heirs of the , Heirs, and 
Feoffoz : Mr. Northey objecked, that tho this would have been {4 
an Eſtate tail in W. R. by a Will, yet the Authozities which 1 
pꝛove it to be ſo, do likewile prove, that it would be otherwiſe in over is an 
a Deed, as in this Caſe. Sed per Holt Ch. Juſt. non allocatur, Estate stall. 
koz this is but one entire Sentence of Limitation, the Intent 

whereof is very plain, and the Rule ot Law is only, that an E⸗ 

ſtate of Inheritance cannot pals without-Wows ok Inheritance; 

but there is no Rule in Lam, that Mods of Inheritance may 

not be qualified o ont Ned by (ubſequent CUIODS ; 2 IOW 

Tale W. R. hath only an Cat&trarll, tho" by Oced, it being in 

one Sentence; koz tho the firſt Mozds e, (viz.) 

to his Son and his Heirs, make a Fee-ſimple, yet the ſubſequent 

Moꝛds, (viz.) and for Want of Iſſue of him, make an Eſtate-tail, 

by qualifying and abzidging the firſt Tlows, and in creating En- 

tails, voluntas donatoris obſervanda eſt. 


S1 21 War 7000 | 

(4.) In a Special Uerdict in Ejectment, the Cale was; the Fa- Lev. 15. 
ther being ſeiſey in Fee, had Iſlye Robert. by. the firſt Genter, and Naum. 228, 
Ralph and jane by the ſecond x, „au de covenanted to ſtand Bio 2% 
ſeiſed to the Uſe. of himſelf” e, Remainder. to Truſtees to Mod. 121, - 
ſeveral Purpoſes, Remainder. to jane ko: "Lite, Remainder to 7 „ 
Ralph, and the Þeirs Males of his Body, and of bis Lands in W5e dean E. 
W. (being the Lands nom in Queſtion)” to the Ute ok his Heirs fare for Life 
Males begotten on the Body of his ſecond Wife; the Father died, 16 by 1 
and the Queſtion was, whether by this Limitation anp Ale did as plication, 


rife to Ralph, who was his Peit Pale by: the ſecond TWife ? and and voiced 


adjudged that it. did, becauſe his Father hav an Eſtate kor Life in den che“ 
theſe Lands in W. not. by expzeſs Limitation, but by Dperatiun Lands to the 
of Law, which" being anitey 5 e Eſtate limited to the Heirg, u ollie 


; of | ; Heirs Males 
MPales ot his Body, makeg an Eſtate-rail'; now this being in a _ o* 


Covenant to ſtand ſeiſed,” und ud Tranſmutation of Poſſeſſion, (ag his Body, ſo 
tt was in Greſwold's Cate) ſo much of the oi Ale which was not,5;2;c<-:.;1 
diſpoſed by the Covenantoꝛ, kill 2 in him, koz there is no- executed in 


thing to take it out ok him, „ | 
FIPS ETD | x 


den and Clerk's Caſe; bivſelt 
and 


—— —— — — — — 


——— 
= 


338 _ T A L # I 


and Binghams Caſe) ſo that the old Uſe being till in the Father, 
who was the Covenantoz, this Eſtate for Life ſhall be raiſed in 
him by Implication of Law, to pzeſerve and ſuppozt this Limita: 
tion, (viz.) To the Heirs Males of his Body, fo that this is an E- 
ſtate-tail executed in him, and by Conſequence after his Death 
it ſhall be to Ralph, his Son, as a contingent Remainder. 


Raym-. 127- (.) By a Marriage Settlement and Fine levied, &c. to the 
Perce tail is Uſe of husband and Mike, koꝛ their joint lives, Kemainvet to the 
execured, Heirs of the Body of the Wife by the husband to be begotten, Re- 
and where  Mainder, (the Wife ſurviving the Þusband) to her fo Life, Re- 
der is not mainder to the Right Heirs of the Husband; per Curiam, this is 
contingent. an Cſtate-tail executed in the Aike, it cannot be a contingent Re: 

mainder, becauſe that never is but in Caſes where the pattict- 


lar Eſtate may determine befoze the Contingency happens. 
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Cook's Trial. fol. 12, 13, 14, 15. 


— 


Where the (J.) T the Sewon of Gaot:Ddltvery fo2 the Tria of Cook 
Jury is fo fo2 High Trealon, the Coutt cou not haue a full Ju- 
« Particular TY by Reaſon.of Defuulters, am the tnany challenged by the Pu- 


iſſue, there fgher, whereupon the Court avjourned to another. D 
Tay dc + « deted another Panel ta be, th 
not. ought to be a Tales, and a 1 .Coxpora, ta compleat the 
Number of nine Jurors, wha were alreavy cam, foz otherwiſe 

this Recozd would be. left imperfet.. Et per Curiam, Wherever 

the Jury is ſummonen by a Vegire facias to try a particular 3C- 

ſue, there may be a Tales, g there is a Mit upon which it 

map be grounded; dut where there. is na Venire facias 'fig. othet- 

wiſe ; fo2 there can be ng. Tales bit with an Habeas ra to 

bung in the firff Jurozs : Thexetoze in the Cale of Oyer and Ter- 

miner, tho” perhaps. there map be duch a Courſe, yet in Com- 

_ miffions of Gaol-Delſugty it cannot be; and tis bery plain that 

ane necolrp; Fa l e URS 


U r. Bap, and op 
nd 3 it was objeted, that there 


n, 
— 
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befoze they come to Court, to ſend a witten Pꝛecept to the She⸗ 
tiff gencraliy, to return Juro2s againſt their Coming, in oder 
to deliver the Gaol; and out of thoſe Panels the Jury is called, 
and without any Writ o Pꝛecept in Writing, and the Entry is 
no mo2e than thus, (viz.) that W. R. the:-Pytſoner, pleaded Mot 
guilty, Ideo immediate veniat inde Jurata,, and this is always 
befoze Iſſue joined, and therefoze tis never to try a particular Jſ- 
ſue ; and in this reſpect the Pꝛoceedings of Oyer and Terminer 
differ. that they do not lend a general Pꝛecept to the Sheriff be⸗ 
foe Jſſue joined, but a particular Pꝛecept after Iſſue joined, to 
ſummon a Jury to try a particular Iſſue, ſo that this is a Pꝛe⸗ 
cept in Nature of a Venire facias, upon which Accompt, perhaps 
a Tales map be grantable: But here it is otherwiſe, becauſe there 
is neither a particular Venire facias, o; Pꝛecept in the Nature of 
one. Tf 99%; 2 113 nge (231673 - n a ain 


. 70 (1457 5 1 3118383] 14 503:4.1 214 4413 F Lev. d 
(.) A Tales is never awarded upon an Inditment, unleſs by & Tales i? 
Tarrant from the Attorney-General, but tis awarded upon an neveravard- 
Inkozmation qui tam, &c. becauſe of the Intereſt which the Pꝛo⸗ — 
ſetutoꝛ hath in ſuch Peoſecutions. gs. les there is 
RE aan ee et en . a Warrant 
13 #48 ' | from the At- 
WO 13 10.5 torney Ge- 
in n Ar 7 4wioth! 122 neral. 


* 
. 
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(i.) 55. grand Cuſtom of a Mark and Demi-mark on Grand Cu- 
Woolfels and Leather, and alſo Priſage, (i. e) one _ 

Tun of Wine befoze the-Maſt, and one Tun behind the Baſt of 

every tenth Tun, were due to the King by Common Lam, and 

theſe are implied by the Mods rectæ & antiquz conſuetudines * cap. 30. 

in Magna Charta, but Petty Cuſtoms, oꝛ parvæ Cuſtumæ, be- 

gun 7 al * 31 Ed. 1. and were made perpetual by. 27 Ed. 3. 


(2.) Tonnage and Poundage is by an ad oł Parliament, and Tonn«geanc 
was never granted fo2 any longer Time than koz one 02 two 
Years, till the 31 Hen. 6. when it was granted to that King koz 
Like; and not only fo2 the ordinary Defence of the Sea, but that 
the Ring might have a Stock of Money always ready foz. that 
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mid pet moꝛe at large, as kolloweth, (viz.)- Jt was a 

and Ae. krigned Mon upen Wager, in whith the-@ueſtion was, whe. 

ments. ther the Plant might deduct-45.: in the Wound, being fs much 

charged on the Lands by the Statut 4 & 5 Will 3. and Igowet 

given te deduct it, wich a Pꝛobite not to alter aug Covenants o; 

Agreements between the Parties. 

The Jatp found, that R. Langford being ſefſed in Fee of theſe 

Lands, did, in the Pear 1649, gtant a Rent-charge of 40 l. per 

Annum, iſſhing out of the farne to the Grantee and her Heirs; 

aud on the Back of this Deed there was this Memorandum in- 

dozſed, (viz.) That it is the true Intent and Meaning of theſe Pre- 

ſents, that the Gtantee aud her Heits ſhould be paid the ſaid 

Rent-charge, without Heduction for any Taxes for the Rent or 

Lands therewith charged; and afterwards dy another Deed he 

cobenanted to pay it, free from all Taxes: Et per Holt Ch. Juſt. 

The Wow Taxes generally ſpoken, with Reference to any Free- 

hold, oz where the Subjet Matter will bear ſuch Reference, ſhall 

* 348.8. be intended * Parliamentary, and this propter excellentiam; but 

Quinzeime there are other Tares not Parliamentary, ſuch as are fo? repair- 

„ ing Churches, Taxes impoſed by Commiſſtoners of Sewers; and 

+ 2 Inſt. 532, Rencraliy, anp Impoſition which takes away Part of a Man's 

Goods oz Rent, map pꝛoperly be calleya Tax. | 

The antient Map of Taxing was by Tenths and Fifteenths, 

then by Subſidies, afterwards by Royal Aids, and at laſt by a 

Pound Rate, the fozmer were all upon the Perſon and the perſo- 

- 2 and were much the kame, bu the lack was upon Lands 

ents. ++» 3 r | 

Anno 18 Ed. 3. a Ualtiation was made of all the Towns in 

Englatid, afrd returned inte the Exchequer, aud this became the 

: luft. 76, 77. Känding Rule fox Taxing every Town, (vir.) when d Tax was gi⸗ 

den, the Officers of the Exchequer prefently knew to how much 

11 H. 4. 35, it amounted for every Town, and the Inhabitants tared the 

3” Quiz Landholders and Occupiers of Lands, and they were chargey 
zeſme 9. and paid their Pzopottion, tho they held at a Rack-Rent, _ 

Cap. % The ſteſt Subfidy was granted Anno 32 H. 8. and this was 

a Car upon the Perfon, both fox his Lands and Goods, and pay: 

able by him where he lived, and thrs continued till the 15th Lear 


. | | | 8 
Abot two Pears afterwards, (viz.) Anno 1 Cat. 1. the firff 
Aſſeſſment was made upon Lands and Rent, accowing to # 
Pound - Rate; and by this and other Statutes there was a Clauſe 
* fo2 the Tenant to deduct the Taxes, and fo it was in the Pears 

I | 1642, 


Subſi dies. 


r ans 0 Fawn wg is teponteb in 1 Salk but more chart, 


- 


TEN D E R 


1642. 264, 1699, and when by the Agteoment ol the Parties 
the Tazes wore not: to he debutted, there was uſually a Clauſe in 
all Deeds'fdd that Nur not, as it was in this Deed, and at that 
Time thut there chould be no Deduction fox Tares; ſa that if this 
Covenant 82 Memorandum had been made in the Pear: 1640, tt 
would not have ertended to thole Taxes, becauſe there were 
no ſuch then in Being o uneum in the Law, and therefoze 
tould not hade been kozeleen dy the Gzautee, without a pꝛophe⸗ 
tick Spirit; but being frequent and in Ale when this Deed was 
made, he muſt intend that the Rent-Charge ſhould be free from 
thele Taxes, ee he wg =o 55 TT ein l 
70 the Wer Deed. - L | 


6 05 The Defendants ine indived *. a enen 5 Mod Caſes 
that' being Aﬀeſſozs and Colle#o2s of the paditck' Taxes in ſuch Yo... oc 
à Pariſh, they aſſeſſed ſome too High, and omitted otherg, and Taxes 15. 


3 | 


Ling 


pet they levied the Monty on thoſe who were omitted, aud con. £8 for a 


verted it to their own Ale, fo2 that their Names were not ſer — 25 
down in their Books ; and being convicted, and coming now to 
receive Judgment; it was moved, that no copazal Pünichment 
might be inflitted on them, becaute the Crime was not 'of an m. 
famous MNatute: Sed per Curlam, - they were“ adiunged ta the 
Piltop in the County where the Crime was cummitted, and that 
the Mat ſhal tyould carry them down und a ett ſhould go to the 
baer to att dim in the Execution of-this eric penra N 


* 
. F 3 : - * 


TENDER. ; 


0 ) 2 N 7 Here a Tender AP Refoſat is 8 tis he Refu- Sid. 15 
ſal which is traverſable, and not the Tender; koz „ere 


here ra 


tis that makes it a Payment in Law and not the Tender; and vorſable, | 
wherever the Demand is certain, oz a certain Sum claimed in 4 364. 


a Tender is not well pir aden without a an. 


(2) Debt upon Bond conditioned to pay ral on the 15th EY 105. 


Aug. and on the 15th of Feb. by equal Poztions; the Deken⸗ 
dant pleaded, that on the »x5th of 


— 
Auguſt there mas $6 1. due, kr 


beer on that very Day at B. obtulit ſolvere, and was ever aftep en a, 
accept, tis not good, unleſs a certain Place of Payment is appointed. 


ready 


the Declaration, S . 


» tt. Ry * 


342 FE E N D E 3 


ready to pap; aud afterwards, (viz.) on the 15th Day of De. 
cember, he did pay it to the Plaintiff; 'who at cepted it; and upon 
a Demurrer to this Plea it was avjudged ill, becauſe the Defen- 
dant pleaded a Tender without a Refuſal to accept, and his ac- 
cepting it atterwards will not help; tis true, if there had been n 
certain Place of Payment mentioned in the Condition of this 
Bond, and the Dekendant had chewed that the Plaintiff was not 
there ready to teteive it, this might be good, but here was no 


certain Place appo inte. 


nee Onnen: IA . ' 23s 
2 Lev. 209. 68.) In Debt faz Rent, the Dekendant pleaded in Bat, that 
\\bere the he paratus fuit at the Day and Place, 8c. to pap it, and that 
Time f. cer. ebet ſince he hath been ready, & profert hie in Curia the Rent, 
rain, ſemper nnd ſo petit judicium de damnis; and upon Demurrer to this 
dee 1500 Plea it was objecred, that it was ill, betauſe the Time and Place 

— ca, 4 > 5 

without al- Of Payment being certain. tig not good to ſay ſemper paratus 
ledging obtu- fut, Without alledging, that obtulit ſe ſolvere, and adjudged ac- 


lit ſe jolvere. , 13 
ſe ſevere: ing. 


Raym. 418. (43) Debt fo2 Rent, the Defendant pleaded, that he was at the 
Where /-- Houfe on the Day, &. fo2 an Hour before Sun-ſet, and ſtayed there 
2 od Plea on the ſame Dap till Sum let, ready to pay the Rent, and that 
without a no Body was there to receive it; and that ſince that Day he al- 
Tender. maps was, and pet is ready to pay the ſame, & denarios illos 
idem defendens hic in Curia profert parat fore ſolvend eidem 
(the Plaintiff) ſi illos de eodem (the Defendant) accipere velit & 
hoc, &c. And upon a Demurrer to this Plea it was objected, 
that the Defendant did not plead a Tender at the Day, but only 
that he was then ready to pay the Rent: Sed per Curiam, the 
Plea is good without a Tender, but it had not been ſo. in an Aﬀion 
of Debt on a Bond, fo2 there a Tender muſt be ſet fo2th to ſave 


the Breach of the Condition. 


: 


Lancaſhire verſus Killingworth. Trin. 13 Will. III. 
B. R 1 6 250 


„lk. 6:3. (5 "JHere is a thozt Note of this Caſe repozted in 2 Salk. by 


faces: oh the Name of Lancaſhire verſus Killegrew, but the 
Time Cate was thus: f In Covenant, the Plaintiff declared, that the 


certain, it Defendant's Teſtato2 covenanted with the Plaintiff, upon twa 
mult ve et Days Notice, at any Time within one Year, to accept 1000 l. 
Pleading at joint Stock of the Hudſon's Bay Company, at the Hudſon's Bay 
whar Time Houſe ; and that upon the Transfer thereof he would pap the 
bos lng be Plaintiff 2000 1. the Plaintiff avers, that on the ſecond Day of 
del. November, &c. he gave Notice to the Defendant to come on the 
I fourt 


* 4 
7 * 2 —— ——ͤ—y— — — 
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fourth Day of November, (which was within the Pear) to the 
Hudſon's-Bay Houſe, and then and there to accept the Transfer 
of 1000 l. Stock, and that the Plaintiff was ready there, andy 
offered to transfer it, but the Dekendant did not accept it, net- 
ther had he pald the 2cool. Upon a Demtirrer to this Declata- 
tion, Hojt Ch. Juſt. held, that if the Tender had been 5100 


_— 


fozth, the Plaintiff would have a good Title to the 2000}. fo 
e hath done all which he can do, fn ozder to #complith oh e 
Jad agreed to do, tis as eſfedual and (irfficfeiit as ft he had actit; 
ally transterted the Stock. But here the Tender (s not el 
pleaded; fo2 where tis pleaded at the Place appointed, as itt th 


Caſe it was at the Hudſon's-Bay Houſe, and no one there to ac- 
cept the 


Transfer, 
on that , and 


5 - t oy 'L ww 
the Agreement 

tendered: Now in the Py2incipal Caſe, the Stock can never be 
transferred, but when the Company's Houſe is open, and that 
is uſually at ſet Hours, as at ten of the Clock in the Maming; 
therefoze the Platntiff ſhould have (et foꝛth and averred the Uſage 
of the Companp, and that he came at the pꝛoper Time, and ſtaid 

there till after the Houſe was ſhut. 


Illes verſas Hart. Mich! g Will. III 


(6. Ps Caſe is repozted in 2 Salk. (which ſee there) to : Sal sas. 


which may be added the Opinion of the Chief Juſtice Bete pay 


Holt in this Caſe, (viz.) In an Indebitatus Aſſumpſit fo2 Mares certain Sum 
ſold and delivered; the Defendant pleaded a Tender on ſuch a Day, 9 * 2:7 


there a Ten- 


and that he hath been ready ever ſince to pay, &c. and upon De- der on the 
murrer to this Plea he held, that where an Adion of Debt is Pay, and 


bzought upon a Bond conditioned to pay a certain Sum on a 47. 27, 
0 Day, there a Tender at the Day, and that he hath been Plea, but 


ready ever ſince to pay, is a good Plea ; but tis not ſo in Al- 7 . 47 
ſumpſit; fo tho' he might be ready to pay evgr ſince the Ten- 
der, yet that being after the Pzomiſe made, amd p2obably after 

it was demanded to be paid, tis not good, faz it not being paid, 

the P2omiſe is bzoken, ſo tis likewiſe in Debt upon a ſingle Bill; 
therefoze in theſe Caſes the Defendant muſt plead ſemper para- 

tus: He held, that in an Action of Debt Tender and Refuſal a 


4 


— r 


F 


be pleaded in Bar of the Damages, but not in Bar of the Action, 
fo2 the Debt ſtill remains: That in Aſſumpſic a Tender likewiſe 
might be pleaded in Bar of the Damages ; but of this there hath 
been ſome Doubt, fo2 he held, that in ſuch Caſe the whole De- 
mand being in Damages, a Plea tn Bar ta the Damages goes 
in Bar to the Action; therefoze he (aid he ſhould favour any 
Courſe to help a Defendant in ſuch Caſe, as by allowing him 
to bzing a Sum of Money into Court, and pꝛaping Judgment, 
de ulterioribus damnis, o2 by confefſing Damages to ſa much, 
which he is ready to pay, and p2zay that the Plaintiff may pꝛoceed 
at his Peril. 15 


Horne werſus Lewin. Trin. 1699. B. R. 


N Avowry for Rent, the Plaintiff replied, that he was 
32 ready upon the Land on the Day of Payment till Sun- ſett. 
&.4-"% ; and no one was there to receive the Money, and that he is ftill 
ſhould be de readp to pap it, and ſo petit judicium & damna, this was an- 
anni. judged naught ; but if it had been petit jadiciam de damnis, it had 
been good, fo2 his being ready to pay excuſes the Damages, but 
doth not bar the other of his Rent. | 


2 Salk. 533. ( 7] 


— 
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Term and Vacation. 


(1.) Recovery was ſuffered on the firſt Day of Michaelmas- sid. 229. 

| Term, about eleven of the Clock in the Morning, and N uh 1 
the Retoveroꝛ died in the ſame Bozning about two Hours befoze ; M32 nhl. 
yet this was adjudged good, fo2 the CUrit was returnable thꝛee Day. ; 
Days befoze, and the Judgment ſhall relate to that Day. 


(2.) The Eſſoin Day is the firſt Day of every Term in Reſpet * Cre. 104. 
to legal Pꝛoceedings, and Judgments ſhall relate to that Day, 
and not ta the quarto die poſt ; but if a Man is bound to ap- 


- pear, 02 to pay the Money on the firſt Day of the Term, tunc lo- 
quimur ut valgus, and then the quarto die poſt is the firſt Day. \) 


(3) St. John's Day, non eſt Dies Juridicus, and therefoze the & Cra 16; 
Judges never ſit on that Day, unleſs it happen to be the farſt 
Day of the Term. 


4 If the next Friday after Corpus Chriſti Day, happen tg * Roll. Reps. 
be on Midſummer-Day, yet that muſt be a Hall-Day, tho other- ** 

wiſe it would not, fo2 the Friday next after Corpus. Chriſti is ap- 

pointed by the Statute to be the firſt Day of Trinity-Term ; and 

if this be not reckoned, the Term would not begin till Friday in 

the next Week following. | 


Scott verſus Hogſon. Trin. LI Will. III. B. R. 


n bo (1.) A Sek to run a Hoſe at ſuch Time and Place as the 
run a Horſe Plaintiff ould appoint, and the Plaintiff declares, 


at ſuch a Time 


as the Plain- that he did appoint ſuch a Day; it was doubted, whether this 
riff ſhall ay- was appointing a Time, which is moze certain and determinate 


is forth than a Day: But per Curiam, by appointing a Day: the Law 


that be ap, will ſupply the Reſt, aud fir it to the moſt uſual and convenient 


e, Ged. Time of that Day. 


? Davy verſus Salter. Mich. 3 Anne. B. R. 


CUrit of Inquiry was executed in tres ſeptimanas 
Trin. (which was on Sunday the 13th Day of June) 

and the CUrſt was returned to be executed on the 14th Day, and 

upon a CUrit of Erro2 bzought it was. fnſiſted, that the Court 
i Cro. 215, could not take Notice of the * Days of the Month, if they did, 
Jones zoo, then * Sunday ought not to be reckoned, but Monday inſtead 
CO Abr. thereof ; that if Sunday be the firſt Day of the Term, all Judg- 
325" 140, ments will be on a Sunday. Et per Holt Ch. Juſf. It Sunday 


Mol. Caſes, (2.) 


230. 


* x Cro. 11. happen to be the quarto die poſt, it muſt of Mecefity go to the 


1 Cro. 16. 


Monday following; and ſo tis of Eſſoins, fo; they cannot be held 
on a Sunday, and as to the Relation of Judgments to the firſt 
Day of the Term, it can only be to the firſt Jurfdical Day, and 
all Quindenams & octabis are incluſive. In this Court the En- 
try is, die lunz proxime poſt, &c. which is incluſive ; in the 
Common Pleas the Entry is, A die lunæ, and pet that is in- 


cluſive too of the Day ; and he was of the ſame Opinion as in 
Harvey and Broad's Cale. 55 5 


dtyles 382. (3.) SubmiMlon to an Award by Bond dated 12 Septemb. ſo 
as it be made within ſix Days after the Date of the Bond, and it 

was made on that very Day on which the Bond was dated. Et per 

Curiam, Tis good, becauſe that Dap ſhall be incluſive, and be 

taken to be one of the fix Days, 

3 (4.) Boved 


" 


I 


* 


* 


(4.) Moved to quaſh an Indickment upon the Statute 13 H. 4. Sid. 186. 
cap 7. fo; a Riot, becauſe Jaquiſition was not taken within a — 4 
Month, (viz. twenty-eight Days) after the Offence committed. tion of Time 
which is expzeſlyp required by the Statute : Sed per Curiam, the N to 
Time ſhall be computed, not accoꝛding to twenty-eight Days, but gu; Kalen- 


dar, 
accozding to Kalendar Months, : 


„ K * —_ fd. FY _Y 
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TL IT H E 8 


(1.) ALL Things titheable which grow from the Earth im. What are 
mediatelp, either as a natural Pzodu# thereof, oz by Kube, 


the Induſtry of Men, as Corn, Hey, Wood, Herbs, &c. are cal- 
ted predial Tithes. 


(a.) But thoſe which do not ariſe immediately from the Earth, Wha, are 
as Cattle, &c. and which are not the Product thereof, but are * Tb» 
nouriſhed by it, the Tithe thereof is called mixt Tithes. 


(3.) But perſonal Tithes are from and in reſpect of the Labour What are 
of Men. _ 


(4) All (mall Wood, under Timber, and likewiſe Timber, Wood and 
when cut down under twenty Years Gzowth, is called Sylva c- 

dua, and titheable; but Timber-Trees, after twenty Years 
Gzowth, are not titheable, neither are the Loppings oz the Bark, 


oz the Boughs of ſuch Trees titheable, becauſe Part of the Trees 
themſelves. EY 


(5.) Sylva erdas cut down to ſell Wall pay Tithes, but not to 5s 4. 
burn in the Houſe, o2 to repair the ſame, oz to encloſe, oz to en- Tie, b. 
large the Houſe fo2 neceſſary Pabitation. 1 — 


(.) Ik a Coppice is cut, and the Tithes paid, and afterwards 
the Roots are grubbed up, they ſhall not pay Tithes, becauſe they bed up Mall 
ate Parcel of the Jnheritance, and of the Land, | - «oth 

(7.) Timber-Trees mortuz, aridz & putridæ, pay no Tithes, Cre. Eliz. 
fo2 being once diſcharged by being upwards of twenty Pears ., more 
Ozowth, they ſhall be always diſcharged, f 


than twenty 
Yy 2 (8.) Tithes 


Far, 
rowth pa 
no Tithe, 4 


A o 


* 


Diſcharge of (g.) Tithes map be diſcharged thzee Maps, either by real 
Tithes. Compoſition, de modo Decimandi, 02 by Preſcription. (2.) By 
a general Preſcription, de non Decimando. (3.) Or by Grant. 


Jones 368.  (g.) A Diſcharge by real Compoſition de modo Decimandi is 

ns „ where Money oz Land is enjoyed by the Parſon, Time out of 

modo Deci> Mind, in Lieu of his Tithes ; in this Caſe the Law always in- 

mandi. tends a Contrack, oz oziginal Bargain, and this is a Charge 
which runs with the Land, and whereof any Lap Owner ſhall 
take Advantage, koz the Modus is become the Tithe, and the 
very Tithe in Specie is extinguiched. 


Jones 368. (10.) (2.) A Diſcharge by Preſcription in non Decimando is a 
on Paivilege only incident to Spiritual Perſons; fo2 as they are 
Hard.z15. Only capable of Tithes in Pernancy, ſo they only can diſcharge 
Diſchargeby themſelves by a general Preſcription in non Decimando; this is 
Preſcription. + eref02e a perſonal Privilege which doth not run with the Land, 


ſo that if it be conveyed over, Tithes mult be pald in Specie. 


Diſchargeby (11.) (3.) A Diſcharge by Grant, and this is either to parti- 
Grant. cular Perſons 02 Corporations by the Pope's Bull, o2 to whole Oz⸗ 
ders of Men by Att of General Council, as to the Templars, Hoſ- 
pitallers, Ciſtertians, &c. and this Puvilege is alſo perſonal, and 
cannot paſs from one Perſon to another; ſo that ik the Land be 
conveyed over, 02 reverting to the Founder, the Alienee and the 

' Heirs of the Founder ſhall pay Tithes. _ ' © e 


By the Sta- (12.) Mow theſe perſonal Privileges are to be conſidered as 
tute 27 H. S. they ſtand affeted by the Statute 27 H. 8. by which Statute all 
Abbeps, &c. under the yearly Galue of 2001, per Annum, are 

given to the Crown; and becauſe there is. no Clauſe in that 

Statute to revive and ſave all perſonal Pzivileges belonging to 

the Abbeys, &c., thereto2e they are deſtroyed and extinguiſhed. : - 


By the Sta- (13.) By another Statute 31 H. 8. All Abbeys, &c. above the 
tute 3 H. 8. Value of 200 l. per Annum, Are likewiſe given to the King, and 
| in that Statute there is a Clauſe to revive and; preſerve all:for- 
mer Paivileges, ; e Ca 3403. £01. 5! 20122151! 


x Cro. 423. (14) Therefo2e theſa, whether -. diſcharged by Preſeription, 
Jones 363+" Grant, 02 Cowpoſition, in the Bands of fozmer Owners, conti- 
Hard. 101, nue in the ſame Manner Diſcharged: of Tithes in the Hands of 
the King oz his Patentees. | 
0 a0 en di „bing 8 nie . 8 
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Wharton werſus Leſle. Trin. 5 Will. III. 


(15.) TN a Pariſh conſiſting of 700 Acres of arable, and 700 3 Lev. 363. 

Acres of Paſture Lands; there were twenty-ſix Acres 4 Cc 133 
fowed with Flax ; adjudged by three Judges, contra Holt Ch, Juft. fo; 
that the Tithes thereof belong to the Vicar as a ſmall Tithe, be- Moor 99. 
ing ſo in its Nature; but the Chief Juſtice held, that the Mature 7 
of the Tithes depends upon the Nature of the Thing it ſelf, and 


not upon the Nature of the Place where 'tis ſown. 


3 1 1 1 
— ” 


Mayor of Wincheſter verſus Wilks. Paſch. 4 Annæ, B. R. 


| | | g. 

(l.) 18 Copontion of Wincheſter declared upon a Cu- Mod. Caſes 

ſtom, that it was not lawful fo2 any Perſon to exer- . 
tile a Trade there, except homines libeti Gildz mercatoriz Civi- LF ce ale 
tatis illius, &c. Et per Curiam, it was agreed, that ſuch a Cu⸗ ſuch « Cor- 
ftom in London might be good, becauſe their Cuſtoms are con- 27222, 
firmed by many Ads of Parliament; but it was doubted, whe: mercaworia. 
ther ſuch Cuſtom was good in any. other City 02 Bozough, fo2 
ſince the Defendant is at Liberty to live in that Place, tis un: 
reasonable to reſtrain him krom uſing a lawful Means fo? his 
Suppozt and Livelihood : However, per totam Curiam, this De⸗ 
claration is naught; foꝛ non conſtat, that the Copoꝛation hath 
Gilda mercatoria, and it doth not appear, whom the Homines li- 
beri de Gilda mercatoria ate; ſo they may be the whole Cozpoza- 
tion, 02 ſome Part of them; and antiently the King's-Gzant to 
have Gildam mercatoriam, made them all” a Cozpozatton, (viz.) 
All the whole Gill. 
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Bridget Glaſs's Cafe, Mich. 8 Will. III. 


(2. O was indicted befoze Commiſſioners of Oyer and Ter- 
* Cap. miner at the Old Baily, on the Statute 1 & 2 * Ph. & 
er LOG Mar. by which 'tis enacted, that no Perſon living in the Country 
whereitmuſt ſhall ſell any Haberdaſhers Wares by Retail, in any City or 
be * Town corporate, except it be in open Fairs, on Pain of Forfeiture 
2 85 for every Offence, 6s. 8d. and of the Wares fold, the one Moiety 
to the King, the other to him who ſhall ſeiſe and ſue for the ſame 
in any of the King's Courts of Record, by Bill, Plaint, Debe, In- 
formation, or otherwiſe, &c. and that the Defendant did ſell Ha- 
berdaſhers Wares, &c. contra formam Statuti: Mz. Northy mover 
* 6 Rep. 19. to laſh this Indi&ment, upon the Authozity of * Gregory's Caſe 
+ 1Cro. 23. and of + Farrington's Cale, becauſe thoſe Mozos, (viz.) The 
King's Courts of Record extend only ta the Courts at Weſtmin- 
ſter : Et per Curiam, 'tis true, Juſtices of Peace have not any 
Jurisdidion in this Cale ; but it hath been ruled ſince Gregory's 
Caſe, that Juſtices of Oyer and Terminer map determine this 
Matter by (ay of Indictment, tho' not by Information: But 
ſince the Statute hath p2eſcribed a particular Map to recover the 
Foxfeiture, (viz.) by Action of Debt oz Jnfozmation, without 
mentioning an Indictment, therefoze the Defendant is not fndif- 
able 12 this Statute, fo2 which Reaſon this Indictment was 
qualyed, 


Mary Read's Caſe. 


Inditment (3. S E was indicted fo2 uſing the Trade of a Linen Draper 
8 at B. not having ſexved ſeven Years Apprenticeſhip to 


good, that Trade, the Caption was Ad generalem Seſſionem Pacis tent 
coram Majore and Burgeſſes of Bridgwater, infra Burgum de 
Bridgwater; it was objected, that an Jndictment fo2 this Difence 
cannot be taken at a Seſſions of a Town-Corporate, but only at 
the General Quarter-Seſſions of the County, and this by Uirtue of 
the Statute 31 Eliz. and even in that Caſe it will not be ſufficient 
to ſay, ad generalem Seſſionem, but ad generalem quarterialem 
Seſſionem pacis, &c. $2 


The King verſus Hicks. Mich. 4 Will. III. B. R. 


(4) Lumen was bzought againſt the Defendant upon the 

Cap. 4 Statute * 5 Eliz. fo Uſing the Trade of, &c. not being 

Apprentice to it fo2 ſeven Pears; the Jntozmation was —_— 
4 | 


ä 
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this Court, and the Uſing the Trade was in Yorkſhire. Et per 
Curiam, this Jnfozmation will not lie here, becauſe by the Sta- 
tute *21 Jac. it muſt be bzought in the proper County, and all 
Inkozmations againſt the Fozm of the Statute will be void, 


The Queen verſus Eliz. Franklyn. 


(s.) S was indidten at a Quarter Seſſions of a Borough, ll. 
to; exerciſing a Trade, not having ſerved ſeven Pears Quamed on 
Apprenticeſhip, and Mr. Eyre moved to quaſh it, becatifſe the YE Ex- 
Pꝛoſecution was commenced a Pear after the Offence was com 
mitted. Et per Curiam, Upon Uiew of the Statute of ; Eliz. 
where a Boiety of the Foxfeiture is given to the Inkozmer, he 
mult pzolecute within the Pear; but the Queens Suit is not 
confined to the firſt Pear, but che "ſhall have another Pear, 
where the Fozkeiture is diſtributed by Motfeties, and in ſuch 
Cons where the Party neglets the firſt Pear, Che ſhall have the 
3 | 


(6.) A Pippin-Monger is no Trade within the Statute 5 ; Roll. Reg: 
Eliz. but a Brewer is, Quzre of an Upholſterer ; but Plowing What Trace 
and Digging are not Trades within the Statute, fox tis not is within the 


Matter of Skill but of Strength. — wWwhaß 
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Anonymus. Hill. 1 Anna: 


(% Poe Defendant was ſued by the Mane of Join, and wices 4 
1 he pleaded, that he was baptized by the Name of Ben- Traverſe i: 
jamin, and traverſed, that ipſe idem Johannes was ever known 5925502" 


by the Mame of John; and upon a general Demurret to this 
Plea, per Holt Ch. Juſt. this Traverſe is repugnant in ftfeff, and 
very immaterial,fo2 it had waived the pꝛecedent Matter of Baptiſm, 
which was well pleaded, and was now become the Subſtance ok the 


Plea 
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Plca it ſelf; fo) now the Iſſue muſt be by what Namethe Defendant 
was called or known, and not by what Name he was baptized, 
whereas he ought to have relied on his Mame of Baptiſm, and con- 
c!uded. with it without a Traverſe, foz a Man can have but one 
Name, therefoze it imples, a Negative in.itſelf, without ſaying be 
was never known by the Name of John, &c. 


Bullen verſus Benſon. Nich. 10 Will. III. B. R. 


Where a (.) 33 upon a Sheriff's Bond fo2 an Appearance da- 
* ted 20 Novemb. 9 Will. 3. conditioned, that the De- 
out « Tra- fendant ſhould appear in B. R. die lunæ prox poſt-quinden' Sancti 
verſe. Martini, &c. The Defendant: pleaded the Statute, and that the 
Bond was primo deliberat by him 30 Novemb. and that he wag 

then taken and arreſted by the Plaintiff by a CUrit returnable in 
Michaelmas-Term, &c. in B. K. and being lo in Cuſtody the Plain 

tiff took this Bond, 8 hoc paratus eſt verificare, And upon a 
Demurrer to this Plea it was adjudged ill, toz when the De: 

fendant had pieaded, that the Bond was primo deliberat' on the 

zoth Day of November, he ſhould not Have reſted there, but 

have traverſed, that he delivered it on the 2oth of Novemb. ac- 

coding. to Yelverton 138. fo; here the Date is material ; fo2 ſup- 
poſing the Arreſt was befoze the Return of the TUrit, and then 

after the Return the Plaintiff took a Bond antedated; this 

Bond ts void becauſe the Defendant was legally in Cuſtody fo 


Want of Bail, and ought to have been kept in Cuſtody, 


Beats verſus Simpſon. In C. B. 


Virtute cxjus (3. T DE Caſe was, f. Two Habeas Corpora were pleay- 
eG 4 ed, and both of different Teſte and Returns, the other 
Side replicd, that he was bzought up Virtute of the firſt TUrit 
Abſq; hoc, that he was bzought up Virtute of the other TUrit; 
and per Treby Ch. Juſt. a Virtute cujus is never traverſable, be · 
cauſe 'tis not a poſitive Allegation, but only a Deduction oz Jn- 
fercuce from another Matter. So is a prætextu cujus, and vi- 
gore cujus, and quod, &c. fo2 theſe Things, Nec augent 
nec diminuunt fed confirmant tantum. Powel Juſtice agreed 
that Virtute cvjus was in many Places no mo2e than a bare In- 
ference ; but ſometimes when it took in Batter of Fact, then 
it ſignified ſomething by May of Allegation, whereupon, &c. and 
then tis traverſable, and it map ſo happen that nothing elle is 
traverſable. +1 a 
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Suppoſe two Writs ate taken out againſt W. R. of the ſame 
Telte, - but of different Returns, aud at the different Suits of 


K* 


A. and B. and afterwards A. pꝛocures a Warrant by which W. R. 


is arreſted, and he gives a Ball- Bond, and in an Aaion of Debt 
bzougbt on this Bond, the Condition whereof was fo2 the De⸗ 
Defenvant to appear die, &c. he (the Defendant) pleads the Sta- 
rute, and that he was then in the [Cuſtody of the Sheriff, by 
Qertue of a Writ returnable on another Day; the Plaintiff may 
reply, that he was in Cuſtody, &c. by'Uertue of a CArit return- 
able, as in tde Condition of the Bond, & non virtute Brevis 
predict in placito deſendentis mentionat' ; quod fuit conteſſum 
per Nevill & Bletieow Juſtices: Quære tamen, fo2 this is contrary 
to Greenvills Caſe, and againſt the Opinion of Hale Ch. Juft. 
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HERE aMatter is confeſſed and avoided it need Where « 


WIS dee 
41 Fit not be "traverſed. In Replevin the Defendant a⸗ Mer i 


vowed, fo2 that W. R. was ſeiſed and made a 'Leaſe to him (the od ard, 
Defendant) ko; one Pear, and ſo juſtified the Taking, &c. Da- it need — 
mage - feaſant. The Plaintiff replied, that true it is, that W. R. erte. 
was ſeiſed, &c. but befoze he made a Leaſe to the Defendant he. 

made another to the Plaintiff,, which ts ſill 'in Being, and not 
determined, this is ſufficient without a Traverſe, becauſe the 

Title of the Defendant is confeſſed and avolded; but if the 
Plaintiff had traverſed the Leaſe of the Defendant, it would 

have been good upon a general Demurrer, deing only in the Na- 


naught. _ 


ture ok a double Plea; but upon a Special Demurrer it had been 


( That the Jnducement to a Traverſe ought always to con- Cr»: Cr: 
tain fufficient Title, but tis not material, whether the Matter 574\comen: 
is true 02 falle : Now the Reaſon why the Inducement ſhould con- to a Tra- 
taln a Title, is becauſe. a Man ought not to deny the Title of an- de 206%, 
other, without ſhewing colourable Title in Himſelf fo2 if ſumcient 
the Title traverſed be found to be ill, and no Colour of Right oz Tie 
Title appears fo2 him that traverſed that Title, then no Judg- 
But the Inducement to a traverſe can never be traverſed, be 124ucement 
cauſe that would be a Traverſe after a Traverſe, which would be perf cannot 
not only infinite but abſurd, becauſe it would be to quit his own be traverſed. 
Title, and fai upon the Title of another. 
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Groenvelt verſus Burwell & a Trin. 12 Will. 
1 Ma eorrroms 


* 1Salk. 144, (6)T" HERE are ſome to2zt Notes of a Caſe between theſe 
—_— Parties, but upon other Points, in 1 Salk. but the 
Legality of Caſe was thus: fl. In Treſpaſs and Falſe Jmpzifonment fo2 an 
« Warrant Afſault, Beating, Uounding and Jmpaiſoning him; the Defennant 
Ide, is i. as to the Beating and Mounding, pieaded Not guilty, Et quoad 
Reſiduum tranſgreſhon', &c. he fet forth a Power in the College 
of Phiſicians in London to examine ann commit fo2 ili Pꝛactiſe 
in Phiſick, and that they adjudged the: Plaintiff guilty de malz 
praxi, &c. and ſo they made a Marrant to the Defendant to 
atreſt him and to carrp him to . by Qertue of which 
Warrant thep did arreſt the Plaintiff, &c. Quz eſt eadem reſid', 
&c. The Plaintiff proteſtando againft the Power, fo2 Plea ſaid, 
that the Defendant arrefied him de injuria ſua. propria, & non Vir- 
tute Warranti pred' z and upon Demurrer to this Replication it 
was adjudged ill, fo2 the Traverſe doth not deny that thete was ſuch 
a Warrant, but the Legality of it, and that the Plaintif wag 
not taken by Uertue thereof, which implies, that be might be 
taken ka ſome other Caule, and if that was his Caſe, then he 
ſhould have pleaded it Specially, and ſhew fo2 what Cauſe he 
was taken: Now by this Replication it may be intended, that 
the Tarrant was after the Arreſt, and that there was no ſuch 
CUarrant, therefoze he ſhould have traverſed Abſque hoc, that 
there was a Warrant, 02 Abſque hoc, that it  ifſyed befoze- the 
Arreſt, and then a Batter of Fact (from whence a Queſtion in 
Law might ariſe) would have been put in Jſſue, and not the Le- 
gality of the Tarrant, which is Batter of Law. | 


21 H. 6. fo. 
E % © 


Radborne werfus Kennadale. Mich. 4 Jac. II. 
Rot. 640 | 


r I* Replevin, the Defendant made Conufance as Baitiff 
ad tn 1 to Sir A. B. ſetting fozth, that he was ſciſed in Fee of 
Avowry, if a the Place where, &c. and ſo juſtifies the Taking the Cattle Da- 
— — 143 mage · feaſant: The Plaintiff in dis Replication confeſſes the Sei⸗ 
mut be tra- Un of Dir A. B. the Don, but pads, that bis Father was ſcifed, 
verſed, Ke. in Fee, and made a Leaſe to W. R. fo three Lives of the 
Place where, &c. that W. R. was Bead, and that W. VW. entred 

as Dccupant, and made a Leaſc to the Plaintiff ; and upon a 
Demurrer to this Replication in Bar, fo2 that the Plaintiff had 

not traverſed the Seiſin in Fee of the Son, it was held per Cu- 
2 | riam, 


riam, telping upon the Caſe in * Bulſtrode, that either in Treſ. Bult. 48. 

paſs o2 in Avowry, if a Freehold. is pleaded, it muſt, be traver 

ſed, unleſs the Party doth wholly conkeſs and avoid it by a de- * Dyer z 

feaſible Title, only with this Difference, that ik in an Action of 3c 

Treſpaſs a Freehold is pleaded, the Party may traverſe it. gene⸗ | 

rally, withoutzinducing his Traverſe by a Title, but in * Avow- * oven <1 

ry, the Traverſe muſt be induced hy ſetting fozth a Title: Et per 

Curiam, the Cant of a Traverſe is Matter ot Subſtance in the 

pzincipal Cale, becauſe there are two Affirmatives in the leading, 

and that will not admit any Trial without a Traverſe, therefoze , Leon. 44 

tis not helped by a general Demurrer, but a ſuperfluous Tra: 4enicd. - ;, 

—— is only Matter of Fozm, becaiiſe it doth the other Party no en Rer. 
jury. | 111 


Neudigate verſus Selwin. Paſch. 2 Will III B. R. 


(8. FF Covenant fo not Keeping and employing his Appren- Where a 
. 4 rice; the Defendant pleaded, that from ſuch. a Time to eee © 

ſuch a Time he did keep and employ the ſaid Appzentice, and that caufe pur- 

then he ſervitiom ipſius (the Defendant) deſeruit &: reliquit & ab ſuant to the 

eo deceſſit & ulterius in ſervitio ſuo remanere neglixit & abinde 

poſtea hucuſq; ad loca incognita ſeſe elongavit & abſentavit; the 

Plaintiff replied and traverſed, abſque hoc quod ſervitium (the 

Defendant) deſeruit vel reliquit vel ab eo deceſſit, vel in ſervitio 

ſuo remanere (omitting neglexit) vel ſeſe elongavit; and upon a 

Demurrer to this Replication it was objetted, that the Traverſe 

was multifarious, conſiſting in ſo many particulars in the Dil⸗ 

junctive, and that by omitting the Mozd Neglexit, it was not 

Senſe: Sed per Curiam, the Traverſe is good, fo2 tis purſuant 

to the Defendant's Plea, which .may be traverſed, as he hath 

pleaded it; and that Part of it, which js Nonſenſe, will not 

hurt, becauſe the Traverſe is good without it. 


Helliot verſus Selby. Trin. 2 Anna. 


(9.) TJ 23 S Caſe is repoꝛted in 2 Salk. hut upon another * 2 Salk. 701. 

.. Point: fl. Jn Replevin, the Defendant avowed Da- bene 

mage · feaſant; the Plaintiff replied, that W. R. was rite & legi- © 
time, ſeiſed of the Mano of H. and being ſo ſeiſed, did grant a 
Copyhold Meſſuage to him 12 Juli, in ſuch a Pear, and that he 
ad Common in the Place where, &c. foꝛ himſelf and Tenants, 
c. The Defendant rejoins and traverſes, that W. R. was: rite 
& legitime ſeiſed in Fee, and granted the Copyhold Meſſuage to 
the Plaintiff on the 12th of July, &c. and upon a Demurrer to 
this Rejoinder it was adjudged 3 ; fox per Curiam, the Rite & w 
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gitime is not traverſable, noz the Day of the Gzant; foz if the 

Low of the Manoz was a Difſeiſo2, tis as to this Purpoſe the 
Dyer 363. lame Thing as if he was lawfully ſeiſed; and the Day of grant- 
_—_ ing it is not material, ko; a Ozant at one Day is a G2ant at any 


Day. 


Longford verſus Webber. Hill. 2 & 3 Jac. II. 
Rot. 965. ah 


Where a Ju- (10.) * Treſpaſs, the Defendant pleaded, that he was lawful- 
— ly poſſeſſed of ſuch a Cloſe, and fo juſtified the Taking 
cho s vet the Cattle Damage-feaſant in his Cloſe; and upon a Demurrer 
good. to this Plea the Plaintiff had Judgment; fo? tho' it was inſiſted, 
| that there was the ſame Reaſon ko; juſtifying upon a Poſſeſſion, 
that there was foz maintaining an Acklon upon a bare Poſſeſſion; 
yet the Court held, that there never was ſuch a Traverſe ag Abſqʒ 
hoc quod poſſeſſionatus fuit, foz a Poſſeſſion cannot be but bp 
Contract, but a Seiſin map be by Right or Wrong, and. he who 
bath Seiſin, hath by Law a good Title againft all Men but the 


Diffeiſee, fo2 he may maintain an Afliſe, 


Horn verſ#s Lewin. Hill. 12 Will. III. B. R. 


\ Salk. 583. (11.) IN Replevin, the Defendant avowed fo2 a Rent-charge in 


Whew + arrearz the Plaintiff replied, de injuria ſua propria 
ill, where abſq; hoc, that the Rent was in atrear; and upon a Special 
not. Demurrer, fo2 that this Replication and Traverſe amounted to 


no moze than the General Jfſie ; and per Curiam, this is not a 
p2oper Inducement to the Traverſe, as if in Treſpaſs a Ban 
ſhould plead de injuria ſua propria abſq; hoc quod eſt culpabilis, 
Roll. Rep. (0 de injuria ſua propria * abſq; hoc quod he is Batlfff, and de 
46. +, IDjuria ſua propria abſq; hoc, that there was ſuch a Preſcription, 
55-.:43,6:0, theſe are naught, the natural and oper Plea to this Avowry had 
been nihil in aretro, which is quaſi the General Jfſue, ſo that 
this is a pleading Special Batter, which amounts to the Gene- 
ral Jfſue ; and no other Evidence can be given but ſuch as might 
have been given upon the pzoper Jllue ; therefore this Circumlocu - 
tion is ill, becauſe it prolongs the Caule by enfoxciag the Avow- 
ant to an unneceſſary Replication; and tho' tis no moze than 
Matter of Fozm, becanſe it doth not alter the Evidence; pet 
per Holt Ch. Juſt. this being upon a Special Demurrer, is 
naught. 


2 Ano 


TRAVERS 


_ 357. 


Anonymus. Paſch. 9 Will. III. 


(12.) P Holt Ch. Juſt, A Man ought to induce his Tra- There tut 
verſe, and the Reaſon is, becauſe he ought not to de- 2* an da , 

ny the Title of another, till he chew ſome colourable Title fn « Traverſe. 
himſelf, fo2 if the Title traverſed be found naught, and no Co- 

lour oz Right appears fo2 him who traverſed, it would happen, 

that no Judgment could be given ; but an Jnducement cannot be 
traverſed, becatiſe that would be a Traverſe after a Traverſe, 

which would be not only infinite but abſurd; fo? tis quitting his 

own Pꝛetence of Title, and falling upon the Title ok another. 


(13.) In Treſpaſs foz taking and cartying away his Goods 1 Vert. 184: 
1 die Januarii, the Defendant juſtifies the Taking 2 die Januarii, aun 
quz eſt eadem tranſgreſſio; avjuvged naught upon a Demurrer, be traverſed 
becauſe he doth not Traverſe the Time befoze and after; and to 1 
— on” eſt eadem, &c. ig not ſufficient, becauſe that is not tta- Tread. 


(14.) In Treſpaſs laid to be done 1 Auguſt, the Defendant ju- Whete ths 
flifies fo2 Right of Common after the Com is cut, and that after Tre 
it was cut he put in his Cattle, abſq; hoc quod eſt culpabilis ali- fuer the * 
ter vel alio modo; and upon a Demutrer to this Plea it was ay. Time, 
Judged ili, becauſe it did not anſwer the Treſpaſs done, 1 Aug. 

baving no Reference to that Time. - R 


(15.) Jn falſe Impriſonment, &c. the Defendant juſfified un 4 Lev: 65: 
der a Latitat, and a CUarrant thereon, virtute cujus he arreſten 
the Plaintiff at H. 8&c. Abſque hoc quod eſt culpabilis aliter vel 
alio modo; the Plaintiff replied, de injuria ſua propria abſqʒ tali 
cauſa; tis true, upon a Demurrer this Replication was held ill, 
becauſe there was Batter of Recow, (viz.) a Latitat and Matter 
of Fact, (viz.) An Arreſt ſet foxth in the Plea, which the Plain⸗ 
tiff ought to have anſwered in a particular Manner, and not ge- 
nerally, by ſaying abſq; tali cauſa. 


(16.) In Treſpaſs fo: Breaking and Entring his Cloſe, the De- ture. Kit: 
fendant juſtified by aPzeſcription to dig fo2 Coals ; the Plaintiff las V 
replied, de injuria ſua propria abſq; tali cauſa, but did not Tra- 
verſe the Preſcription in a particular Manner; and upon a De- 
mutter to this Replication it was objected, that the Plaintiff 
ought to have traverſed thus (viz.) Abſq; hoc, that the Defenz. 
dant, and all thoſe whoſe Eſtate he had in the Pꝛemiſles, have, 

Time out of Bind, uſed to enter into the Cloſe, &c. and to dig 
0 gc: "Tum A." 


2 n oa. % m_— 


T RE AS ON. 


The Xing verſus Speke. Mich. 1 Will. III. B. R. 


fad ment in (1 0 W/E of Erro2 to reverſe an Attainder of High Trea⸗ 
. fon, the Erro? afligned was, that upon Oyer of the 
becauſe the Jndictment, the Defendant Speke conteſſed it, and thereupon 
Court did Judgment was given, but Without demanding of him, what he 
derbe Dead had to ſay for himſelf, why Judgment ſhould not be given: ny 
dant what per Curiam, this is erronious, fo2 tis a neceſſary Queſtion, be- 
hehadroſay. cauſe he map have a Pardon to plcad, 02 may move in Arreſt of 
Judgment, fo2 which Keaſon the Attainder was reverſed. 


Before tte (2.) At Common Law, befoze the Statute 25 Ed. 3. Treaſoſt 
Scat-25E4-3- was a very incertain Crime; fo2 Killing the King's Beſſenger 
an incertain Wag Treaſon; ſo likewiſe where a Man grew popular, this was 
Crime.  Cconfirued to be Jncroaching Royal Power, and held to be Trea- 
ſon, ſo that by the Exceſs of theſe Times, any Crime, by ag: 
grating the Circumſtances thereof, was heightened into 

eaſon, INS SET ttt 


(3.) Therefoze this Statute was made to determine what 
ſhould be Treaſon; and ſince it was made, there can be no con- 
ſtruXive Treaſon, (i: e.) nothing can be conſtrued ta be Treaſon, 
Which is not literally ſpecified in that Statute ; therefoze counter- 
feiting the Coin is Treaſon within the Letter of this Ac, but 
Waſhing it is not, noz Filing 02 Clipping, tho within the ſame 
MBilchief and Effect, fo2 this Statute muſt not be conſtrued by 
Equity, becauſe tis a declarative Law, and one Declaratton 

. ought not to be a Declaration of another; beſides, it was made 
to ſecure the Subjet in his Life, Liberty and Eſtate, which by 
admitting Conſtrucions to be made of it might deſtroy all. 


x vent.349- (4) The Defendant was indied fo High Treaſon in raiſing a 
Treaſon ng Rebellion in Carolina in America, and tried at Bar in Weſtmin- 
Sea may be ſter-Hall and acquittedz and it was held, that this Trial was 
<0 in 244 good by Uertue of the Statute 25 H. 8. cap. 2. by which tis en- 
5 ated, that foreign Treaſons, map be tried by a Special Commil- 

PIG 


ſion, 
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gon, o by the Court of King's Bench y a Jury ot Middle 
ſer, that being the County in which that Court ts. 
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Lambert verſus Thurſton. Paſch. 2 Will. III. B. R 
Reſpaſs ko: henking his Cloſe vi & armis & damnum ; Ned. 73 


2 

1 20]. and upon aDemurrer to this Declaration, it was Trespa +: 
ghjetted, that the Damages being laid to de under 40s. the ee ed 
Dult ought to have been in the County-Court; Sed per Curiam, in the Coun- 
The Treſpaſs is alledged to he done vi & armis, and fo2 that . Court. 
Reaſon the County-Court caunot holy Plea of it, fo; they can- ye cog 


not Fi being no Court of Reco * | 7 
Aae de delt r mn n ee e e 
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Brook werſus Biſhop. Hill. 1 Annæ B. R. 


(2. TF Relpaſs, Quare vi & armis 2 die Aprilis, the Defendant 2.5 639. 
'T clauſum (of the Plaintiff) fregit & intravit & herbam 2 
ſuam pedibus ambulando conculcavit & conſumpſit, and alſo fo; C saar 
cutting down his Ander ⸗ Moon and Trees, tranſgreſſiones pred' © 8904 
a prædicto ſecundo die Aprilis uſq; 28 ejuſdem menſis diverſis die- 
bus & vicibus continuando. Upon Not guilty pleaded, the 
Plaintiff had a Uerdi#- and entire Damages; it was mo- 
ved in Arreſt of Judgment, that the Cutting the Trees did nat 
lie in Continuance, Et per Holt Ch. Juſt. That is very true, but 
then the Continuando is void as to that Treſpaſs and Damages 
tall be intended to be gipen by the Jury fo2 thoſe Treſpaſſes of 
which there might be a Continnance; but then it was -objetted, 
that the Plaintiff at the Trial gave Evidence of the Defendant's 
cutting Trees and Under - Wood at ſeveral Times, which-per Cu- 
riam, could not be upon this Declaration, at leaſt it ought not 


to 


360 TREES PA BS 


to have been, and therefoze ſhall not be intended: But the May 
to declare foꝛ ſuch Treſpaſſes which lie in -Continuance, and ik 
the Plaintiff would give Evidence of ſeveral Treſpaſſes, is fo; 
him to ſet fozxth in his Declaration, that the Dekendant, between 
ſuch a Day and ſuch a Day cut ſeveral Trees, and not to lay a 
Continuando tranſgreſſiones from fuch'a Day to ſuch a Day; 
and upon ſuch a Declaration he map give in Evidence a Cutting 
* .1H.6.43. on any Day within thoſe Days; ſo is the Year-Book * 21 H. 6. 
2 Lev. 210. Th Treſpaſs, fo2 that the Defendant, between ſuch a Day and 
ſucha Day, per diverſas Vices took and carried away ſo much - 
Com, Quod nota fo the Right May of declaring: Et per Powell 
Juſtice, the Pꝛectice wes to give in Evidence feveral Treſpaſ: 
ſes upon the Cay of declaring, as in this Caſe, but that it was 
Wrong; and if the Plaintiff had done ſo at the Trial, as it was 


alledged, he ought not to have Judgment. 


—————__ 


Gipps verſus Wolleſcot. Trin 7 Will. III. B. R. 
. | 

Treſpaſs for (3. T Reſpaſs againſt the Defendant koz that he in ſeparali 
fihing and £ 4 piſcaria & in Jibera piſcaria ſoz apud H. piſcavit, and 
dees aud did take and carry away 500 Salmons. Per Holt Ch. Juſf. a 
did not ſay Man may have a free Fiſhery in his own Soil; as foz Inſtance, 
be fuppole he hath a River within bis Banoz, and another bath a 
' Right of fiſhing with him; but becauſe it was not ſald Salmones 
ſaos, no? ibidem cepit, the Defendant had Judgment. The fame 
Point was adjudged Paſch. 5 Will. 3. between Smith and 

Kemp. OO TAN. 23 81 


Sid 239. (4.) Per Curiam, Jn Treſpaſs the Defendant may plead a 
Title ; but if an Aﬀton of Treſpaſs be brought koz the Meſne 

Profits, after a Recovery in Ejectment the Defendant can nei⸗ 

ther plead a Title o2 give it in Evidence. COIN 


1 Vent. 329. (5+) In Treſpaſs fo Fiſhing in his ſeveral Fiſhery, and fo2 ta- 
Treſpas king twenty Buſhels of Oyſters, continuando pifcationem præ- 
duns, dit, from ſuch a Day to the Time of the Action bzought: Up- 
good. on Not ' guilty pleaded, the Plaintiff had a Uerdiz, but could 
never get Judgment upon the Authotity of * Playter's Caſe, be- 
cauſe the Fiſhing mentioned under the Continuando was incer- 
tain, not erpzefling the Quantity oz Quality' of the Fiſh; tis 
true Hale Ch. Juſt. ſaid, that they were mo2e ſtrict tozmerly in 
the Certainty of Pleading than now, fo? now an Indebitatus Aſ- 
ſumpſit foꝛ Goods ſold is held well, without any farther Certainty. 


2 (6.) In 


— 8 


Trial and New Tria. 361 
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(6.) In Treſpaſs fo2 breaking his Cloſe and Eating his Gzafs Sund. ,>:. 
with Cattle; the Defendant pleaved, that at the Time of the Where che 
Treſpaſs, &c. he was polleſſed of all the Corn growing on four .. 
Acres of Land Parcel 'of the locus in quo) as of his proper ſeſſion, but 
Goods, by Reaſon whereof at the Time in which the Treſpaſs n e 
was ſuppoſed to be done, he entred with his Cattie to mom, r 0% 
take and carry awap the Cozn, and in entring, the ſaid Cattle 
did the Treſpaſs, ſparſim & raptim, and ſo juſtifies the Trel- 
paſs ꝑꝛeciſely; and upon Demurrer this Plea was adjudged ill, 
becauſe the Defendant did not ſet fozth any Title which he had 
to the Com, but only that he was poſlefled thereof, which is not 
ſufficient without a Title, becauſe the Pzoperty ſhall be int ended 


to be in the Owner of the Soil, - 
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WY 
n* * Os "RY _- = r 1 * 1 6" OE] * 1 **Y 3 oth. 1 * 
GIS ®.z —cv» a % 
_— 2 — — an —_— * LAY ä 8 1 


Trial and New Trial. 
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C1.) A Votivii was made kor a New Trial, becauſe the Where « ö 
Defendant having pleaded a Compoſition with his Wa , b. 
Creditoꝛs had fozgot to carry down Witneſſes at the Trial to granted. 
pzove the Subſcribers Hands, Sed per Curiam, it was dented, 

becauſe the Plaintiff ſuen fo2 an honeſt Debt, and Hole Ch. 

Juff. remembzen the Cafe of an Adion of Debt b2ought againſt 

an Heir, who pleaded Reins per deſcent, upon which they were at 

Ile, and there was a Uerdif# againſt the Heir, becauſe' he hay 

not bzought the Settlement with him, by which he was ſeiſed of 

an Eſtate-cail, and fo2 this Reaſon he moved fo2 a New 


Trial 
but it was dented, becauſe the Plaintiff had recovered an bonelt 
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1 Trial and New Trial. 


——— Dom — = 


Anonynus. 


Where the (2) FN Covenant, after a Get did fo2 the Plaintiff, the Doten⸗ 

883 dant moved fo2 a New Trial, ſuggeſing that he was an 

ratem lingue, Alien, and that the Sheriff had returned twelve of the Jury, 

where not. hiit that there was not an Alien amongſt them: Et per Curiam, 
the Defendant ſhall never have a Trial per medietatem linguæ, 
without Pꝛaper, and if'tis granted, and the Sheriff returns none 
but Denizens, the Defendant ought to challenge them befoze the 
Trial; and if the Challenge is not allowed, then to inſiſt on a 
Bill of Exceptions; but the Suggeſtion now made by this 
Defendant is againſt the Reco ; and if tis true, he may have 
an Acklon againſt the Sheriff fo2 a falſe Return. 


Note, It an Alien is ſued as Exccutoz he ſhall not habe a 
Trial per medietatem linguz, becauſe in ſuch Caſe he is ſued in 
auter Droit. hl — | — 


Sir Ch. Berrington's Caſe, & al. 2 Mich. 5 Annæ 
* | 


Trefaats a- (3.) TN Treſpaſs and Falſe Umpziſonment agatnſt ſeveral De: 
898 fendants, the Plaintiff had a Uerdic ; and afterwards 
it was moved fo2 a New Trial, becauſe as to one of the Defen- 


dants, the 


Plaintiff had Hants the CJerdjct _ was againſt Evidence. Sed per Curiam, This 
a Verdi2,but cannot be done, ke: the Court cannot ſet aſide the Uerdict as to - 


them ir was lome, and not as to others, and to grant a new Trial as to all 
Ser, Eri- auld be 2 -JPejudice to thoſe who are puly acquitten. 

New Trial Ion ae. 

was granted. 


- . 
4 
- 
. 
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NoNewTri- (4. TH E Attorney General moped | fo2 a Ng 4 Trial at 
EL ATE One PS EAT 
Perjury. b was denien, becauſe the King id in the 
diam, dee wle then n Point of Common Juſtice. . 


Anonymus Paſch. 1902. R K 


of carrying 6 NQ Uled, that if the Plaintiff would not enter bis Jlue, oz 

downaCauſe if tis entred, and he will not carry down the Cauſe to 

by Froriſo. Trial, the Defendant may by Rule compel him to enter it, et 
2 


* 


: Trial and New Trial. 


if tis entered, the Defendant may carry it down by Proviſo; and 
that this is the ſtanding Rule of the Court; and in this Caſe Ser- 
jeant Darnel moved, that the Plaintiff's Evidence depending on 
certain Town-Books in the Cuſtody of the Defendant, and that 
he having refuſed to give Copies thereof, 8c. that the Plaintiff 
might not be compelled to p2oceed till the Defendant gave him 
Copies, but it was denied; foz per Holt Ch. Juſt. the Defen- The Deſen- 


1 is not bound to help the Plaintiff to Evidence againſt him. dan »o: 


help the 
Plaintiff to 


Regula. Hill 16 Car. II. B. R. OT. 


(6.) Om eſt, quod niſi cauſz triandz apud London & Rule, 
Middleſex intratæ fuerint cum capitali Juſtitiario hu- 
jus Curiz per ſpatium duarum dierum ante Seſſionem qua triandæ 


ſant, mareſcallus poteſt intrare Ne recipiatur ad inſtantiam defen- 
dentis vel ejus Attornati, &c, 


Hall verſus Hill. Mich. 1 Anne. 


7.0 * an Action bzought in an inferior Court, (viz.) in the Judges of an 
Court at Briſtol, the Plaintiff had a Uerdict and Coffs —_—_ 

tared; and after a ſecond Scire facias againſt the Bail, the Judge a Nev 

of that Court granted a new Trial, and thereupon the Court of Trial after a 

B. R. being moved, made a Rule fo: the Judge ok the inferioz fe, u. 

Court, to ſhew Cauſe why an Attachment ſhould not be granted brought a- 

againſt him: Foz per-Curiam, tho* a new Trial ought to be al- 1 

lowed, if freſhly purſued, yet tis a Bisdemeano? in a Judge to 

grant a new Trial after the Party hath reſfed ſo long under a 

koꝛmer Trial; and it may be a Queſtfon, whether any Court can 

grant a new Trial to be had befoze themſelves: There cannot be 

a New Trial at Bar as there map at Niſi prius, fo2 fn the laſt 

Caſe tis but reaſonable, that the Court ſhould judge how the 

Judge of Niſi prius has executed his Authozity, © 


(8.) Covenant was bzought by the Plaintiff in Hampſhire, foz 8 
not repairing a'Houle in Berkſhire, and Iſſue being joined upon ie in an 
Non infregit conventionem, the Cauſe was tried in Hampſhire, improper 
and the Plaintiff had a Uerdict, but could never get Judgment; County. 
foꝛ per Curiam, this is a Bil-trial, becauſe this being a Special 
Iſſue, nothing can be given in Evidence but the not Repairing in 
Berkſhire, eſpecially ſince the Suit is between the very Parties to 
the Deed, and not between Allignees; | * 9". op A ee 


* 
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Trial and Miſ-trial. 


Sid. 325. 

I Led, 208, 
Trial a a 
if by the 
County 
where the 
Matter in 
Iſſue doth 
ariſe. 


Poſtea l 1. S. P. 


Sid. 60, 118. 
Where the 
Plaintiff 

may lay his 


Action in 


what Coun ty 


Antea 9. S. P. 


5 Mod. 405. 
Where a 4 
; wrong Venue 
is aided by 
the Statute. 


(9.) Debt upon Bond, the Action was tald in London, and the 
Condition was, fo2 Perfoꝛmance of Covenants in an Indenture, 
by which a Walk, called Shrubwalk, in the County of Northamp- 
ton, was granted, &c. and the Venue mas of Shrubwalk, and the 
Cauſe was tried in Northampton; und after @ Gerdi fo2 the 
Plaintiff it was inſiſten, that here was a Miſ-erial, becauſe the 
Venire facias could not come from a Walk in a Forreſt, which is 
only an Office 92 Liberty: Sed per Curiam, this being tried by a 
Jury where the Batter in Jſſue did ariſe, tis within the Statute 
16 & 17 Car. 2. cap. 8. tis true, the Moꝛds of that Statute are, 
(viz.) It ſhall be good, if tried by the County where the Action 
is laid, but that muſt be underffood by the County where the Mat- 
ter in Iſſue doth ariſe; fo2 othe2wiſe it would deſfroy the whole 
Law concerning Juries, to try it in a County fozeiga to the Iſue, 
as it map, if tried in the County where the action is laid. 


_ (20,) The Plaintiff was Apprentice to the Defendant, who co: 
venanted to inſtruct him in ſuch a Trade, and fo2 not perfomning 
ft, an Action of Covenant was brought and laid fn Middleſex ; 
the Defendant pleaded a Departure out of his Service in Lon- 
don; and upon a Demurrer to this Plea it was inſſted fo2 the 
Defendant, that the Venue ought to be from London, where the 
Departure was, and the rather, becauſe the Cauſe of Action in 
Middleſex was admitted by the Demurrer: Sed per Curiam, in 
perſonal Aﬀions, and in ſuch which are tranſitozy, the Plaintiff 


- 


to find all local Acts, tho in another County. 


. (11,) Covenant, and the Action was laid fn London, and Iſſue 
was joined upon a Feoffment. in Oxfordſhire, -of Lands in that 
County, and the-Cauſe was tried in London; -after a Uerdit foꝛ 
the Plaintiff it was moved in Arreſt ok Judgment, that this was 
a Miſ-crial, becauſe a Feoffment of Lands in Oxfordſhire is local, 
and therefoze the Cauſe ought to have been there: Sed per Cu- 
riam, this is helped by the Statute: 17 Car. 2. being tried in the 
County where the Adion was bought. 8 15 


(12.) Covenant fo2 not repairing a Þouſe in Cheſter, the De- 
fendant pleaded reparavit, upon which they were at IJflue, : and 
the Venire facias was from the County of Cheſter at large; after” 
a Cerdict fo2 the Plaintiff: it was objected, this was a Miſ-trial; fog 
the Iſſue being local, (viz.) at Cheſter generally, and the Crial be- 
ing in the County of Cheſter at large, it was by a Jury of a wong 
County: And per Curiam, this is not aided by any Statute, but 
only a wong Venue in a proper County, as if the Iſſue ig at 
Iſlington in Middleſex, and the Venue is of Hampfted in the ſame 
County, that is Right, but the Venue is Urong, and that is 


alded. 
TR O- 


may lay his Action in what County he will, and the Jury ought 


3 | 


TERS! 


(1) 01 rover, the Pulntif detlared fot ten Phir of Curtains 2 Saund. 544 
and Vallance, good, without ſhewing the Kind and Quan- - 
tum of Stuff, and ſo it is of any ſuch artificial Things, 


(2.) It lies de Denartis, tho'out of a Bag, fo2 the Action is not 1 Cro. 89. 
to recover the Money, but the Damages. 


6) It lies fo2 a Spaniel, but not fo2 an Hawk tinleſs reclaſmt- 1 Mod. 243 
ed, and the Reaſon is fo2 TUant of Property, and therekoze the 


Piaintiff always proves a Property in bimlelk and a Converſion 
by the Defendant. 


(4.) Trover fo2 an Pozte, the Defenvants julkiky the Takitig Hd. 
as a Diſtreſs fo2 Toll; naught upon a Demurrer, becauſe the 88. 
Converſion is not anſwered, fo2 a Diſtreſs is no Converſton, 5 ep. 46 


(J.) Troder, Sc. foz 100 Sheep, the Defendant juſtified under 
a Fieri facias, by Uertue whereof he took them in Execution: Ec 
per Curiam, upon Demutter this was avſuvged {ll, betaule this 
Plea doth not-anſwer the Converſion, he ſhould have pleaded Mot 
guilty, and given this Batter in Evidence at the Trial. 


(6.) Trover againſt Husband and Uite, the Plaintiff cannot 
declare ot a Converſion by the husband and like, to the Ale of 
the Cite, oꝛ to the Ale of the Pusband and Mike. 


57.) But he may declare of a Converſiott by the Pusbatiy and 
like, to the Uſe of the husband, oz that the TUite converted 
the Goods to the Uſe of a Stranger, but not to her own Ale, oz 
op the converted them to the Ale of her and her Husband. 


(89) here the Defendant comes to the 1ofleMott by finding, 
in ſuch Cale Denial is a Converſton; but ik he had the Goods by 
Delivery, there Denial is no Converſion, but Evidence! of a 
Converſion ; now in both thoſe Cafes'the —— had a lawfal 
Poſſeſſion, (viz.) either by Finding oz by Delivery, and where 
the Poſſeſſion is lawful, the Plaintiff muſt cem a Demand and a 
Refuſal, to make a Converſion. © © | 

But if the Poſſefion was rotious, as if the Oecterdant takes | 
away the Plaintiff's Hat, there the very Taking is a fathirient | 
mom of the. Converſion, 1 2 

ov 


Fuller verſus Smith. Mich. 8 Will. III. B. R. 


Converſion (g.) * Trover, the Plaintiff declared of a Finding by ten 

3 Perſons, and that nine of them converted the Goods; 
upon Not guilty pleaded, the Plaintiff had a Uerdict and Judg- 
ment in C. B. but upon a TUrit of Erro?2 in B. R. the Judgment 
was reverſed, becauſe the Converſion is the Giſt of the Acton, 
fo2 if a Man ſinds Goods, tis lawful foz him to take them up. 


Benbrigg verſus Day. Hill. 3 Will II. B R. 


Where the (10.) Rover fo2 ſeveral Things, and amongſt the reſt pro 
P — 8 duobus falcris, and upon a Demurrer to the Decla- 
my. ration, fo? that falcris was an inſenſible Wow: Holt Ch. Juſt, 
mages, and would not abate the Declaration, becauſe he ſaid that the Plain⸗ 
releaſe them tiff might take ſeveral Damages as to the other Things, and 


Thing which might releaſe them as to this TUozd, and ſo take Judgment foz 
is incertain. the reſt. ö 


Hartford verſus Jones. Mich. 10 Will. III. R R. 


2 Salk. 654. (11.) E Trover and Converſion, the Dekendant may plead 
e 5 Not guilty, and give in Evidence, that he diſtrained the 
What Plea is Goods, and detained them till he was paid, but he cannot plead 
good in Tro- ſpecially, that he took the Goods by Diſtreſs, 02 that he detained 
ber. them as Hoſt till paid fo2 the Hozſes ſtanding, & ſic de Gimilibus, 
fo2 the Converſion fs lawful, and none is confeſſed; but if he 
pleads a Matter which confeſſes a Converſion, and avoids it, as 
* Yelr-198. the Caſe is in“ Yelverton ; tis good per Holt Ch, Juſt. and ſo it 
was adjudged in this Caſe. Oe Ks 


1 Vent. 2111 (12.) Trover de duobus Centenis plumbis Urz, Anglice, Twa 
hundzed Tun of Lead Ore, it was objeed, that Centena was p2o- 
perly an Hundzed in a County: Sed per Curiam, tis good, as 
here with an Anglice, ſo tis de duobus ponderibus Caſei, Anglice, 
two Weighs of Cheeſe ; ſo tis de duobus oneribus Cupri, An- 
glice, two Horſe-Loads of Copper, fo2 theſe TUozds are to be un · 
derſtood accoꝛding to the Subject Matter. RA 


2 Saund. 74. (13.) In Trover, the Plaintiff declared foz ten Pair of Cortains 
| and Vallance, good, without ſhewing the Kind and Quantum of 
the Stuff, and ſo tis of ſuch artificial Things; but Trover ko; 

Sid. 98. Planks, unleſs the Plaintiff ſets foꝛth how many, is not good; but 
Vent. 78 fo; Planks in his Gꝛanarp, 02 fo: Books in his Study, 1s G | 
15 (14) In 


(14,) In Trover. ko Letters Patents of - TUine-Licence, after Hard:. 11. 
a Uervect fo? the Plaintiff, it was objeted, that Letters Pa- | 
tents are a Recoꝛd, and there cannot be a Converſion ofa Recozd. 
d per Curiam, the Letters Patents in the Declaration are 
only an Exemplification of thoſe under the Gzeat Seal, fo2 which 
es Tm and. 11 75 may be nber Wee 48-1; 2 


# Fs 7 
o 14 


Ti vs F. 


(1.) 1 Father ſold the antient Eſtate of the Family, 5h. Ne 25. 

and with the Money purchaſed a new Effate in his 23. 
and his Son's Name; the Father deviſed the Lands to his Where the 
G2andſon, and died, = Deviſee pꝛetending, that the elded Son, ae de. 
wha joined pa 2iuychaſe / ith? his Father was only A ther in a Pur. 
Truſtee. 72 ate e the Puscha is to the Father 2 it hall 
and Son, he walt never be taken to be a meer Truſtee, unleſs f. e Ad. 
ſo expꝛeſiy declared, but it ſhall be intended as an Advancement vancement. 
af the Son, elpecialiy it he is not otherwile advanced, oz left ; 
ynp2ovided:; and it was the  antfent Wag . Join the * tn- 
an rr ee to an CUardſhip, | 


- (2) Where a Truſtee is.to per Debts, Lucie, 02 Poztions [item IP 
out of the annual Rents, Iſſues, aud Profits of the Eſtate, he can- ney is to oh 
nat alien o2 ſell to raiſe the Boney, unleſs tis to be paid at a paid our of 
certain and-prefixed Cime; and ik the annual Profits will not . . 
do it within that Time, then Wn * (ell, fox tis within 1 As Lands can- - 
tention of the 1 2 not be ſold. 


60 The Tenattix made W. K. ber Ge nd gave g 1 2 75 
her Eſtate real and perſonal foz'the Payment of her Debts and perſonal 
Legacies, and amongſt other Legacies ſhe gave 200 J. to her ftate — 4 
Uncle, who was Heir at Law; per Curiam, this js a Deviſe of 14 * 
the Lands" to W. R. in Fee, and no implied Ctuſt in him fo 
the Benefit ok the Heir, as ta the Surplus, alter er Det "= 
Legacies paid; fox ik that had been intended by the Teltqirly, 


then the Devile of 71 to 0-000 had beon't 2000 Penk. | 


1801 11 


(40 The 


1 Ch. Rep. (.) The Wife having aſſigned her Term befoze Marriage, 
2:5 ., the Husband mortgaged the Truſt. Et per Curiam, where a 
Where the Term fg ſettled in Truſt fo2 a _ Jointure, oz in Purſuance of 
Wife aſſigns Marriage Articles, 02 if it be the Term of the TUife, and aſſigned 
i nk by her befoze Marriage, the Husband can neither charge, diſpoſe 
riage, the o: fo2feit it by Dutlawzy, and this hath been the conffant Courſe 
Husband can jn Chancery ſince Queen Elizabeth's Reign; but if the Afign- 


nevercharge 


it. ment is made after Marriage in Truſt fo2 the Mike, tis then 
voluntary and kraudulent. 


Hard. 495: (5.) A Truſt of a Fee 02 Tall is forfeited by Treaſon, but 


Fee-fimple Hot by Felony ; fo2 ſuch Foxfeiture is by TYay of Eſcheat, and 
or Tail, is Att Eſcheat cannot be but where there is a Defet of a Tenant, 
forfeired by hut here is a Tenant. : 


Treaſon, 


VARIA N C E. 


Raym. 398. (1. P Ejectment fo2 a Meſſuage, with the Appurtenances: 

varianc®... - 1 Upon Not guilty pleaded, the Plaintiff had a Gerdict, 

mendable by Quoad parcellam Meſſuagii jacen' next the Meſſuage of F. Neev, 

the Statute ghd the Judgment was, that the Plaintiff recover the Term of 

169 176: and in Parcel ot a Meſſuage lying next the Meſſuage in the Oc- 
cupation of F. Neev, ſo that the Uerdit was foz a Meſſuage next 
the Meſſuage of F. Neev, and the Judgment was fo2 a Beſſuage 
next another Meſſuage, in the Occupation of F. Neev ; now ad- 
mitting this is a Uariance tis amendable by the Statute 16 8c 
17 Car. 2. cap. 8. (viz.) The Moꝛzds are, All ſuch Omiſhons, Va- 
riances, Defects, and other Matters of like Nature, not being a- 
gainſt the Right of the Matter of the Suit, ſhall be amended : 
But a Meſſuage of F. Neev, and a Meſſuage in the Occupation 
of F. Neev, ſcems to be no material Cariance. I. | 


Poſtea,g.S.P. (2,) In Replevin foꝛ taking averia, and the TUrit and Decla- 
Neben dee ration were both fo2 taking Averia, (viz:)-a; Mate; and upon a 
Writ and Demutrer it was objected, that a Bare could not be averia; and 
Declaration. fi this Aariante between the CUrit and the Declaration, the De- 

fendant had Judgment. 2 Lutw. Ginns Caſe. 


. 


"7 (3.) Erro? 


cas oe »•—4-—! - —— —— 
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Sid. 193. 
3 2 the 
Writ of Er- 


oof (3-) 2) rey to reverſe a POE: in C. B. in 33 the sia. 1 
rit was ed, fo .to re zoceebings Between the 
1 AN W. ok the e City of 22 11 ger] = 
gnd a Plank was lekt fo; the avdition, any the 2 cord certifi- 
. W. R. of North Moulton in the Ns nr M 
5 -attathed | to Atilwey" W. W.“ "og 5 ary 
15 NT eh ; on i etween W. — ky 8 tit, 1 n 
x U , 90 95 - 

f j Rp e "it ess abated, 13 <6" 

: (4) ira Eng re mine g v Tome th 

itt Wag Nes es and ehe Ree 
8 15 fi W. . tle, bes 5 | Obi Linedl.” Per Curiatti Wa ror and e. 
motyrial Matar, Jil by Renten whereof che Nahe way bh 1 
removed. 3 W 

Deren . e 18 » 1741 07 1 

(50 Writ of Ertor ii the- Grthehuer-Chaditle to * e 1 
Recow out of B. R. of a certain Treſpaſs the Hugbard and life Writ of Er- 
had done, and the Recowd certified was of a Treſpaſs done 9 
wr Tony es and 6} * Aariance the Writ was a. e er. 
te 


| 10-5 SE 
Kurs wit fg 1 18 
| 42) ydarl get fir | 
(6. Joe Plaintiff aatatnen n ham fagias 1b. Writ of Er. 
on a Recogniſance againſt the 5 an nen a r ia bien 
Writ of Erroz bzought, it was Quod in adjudicatione execu- ona =. 
tionis Jadicii prædid' Error intervenit manifeſtus, &c. adjudged miſrecited. 
this was naught, it thould have been in adjudicatione executio- 
nis Recognitionis prædict, becauſe a Recogniſance is not ſuch a 
Judgment as might 02 would be intended on the Face of the 
_ Grit of Error 


ono. 


2 375 TEM: ; 3073 


King werſis Ewer. Paſch. 1 Annæ B. R. 


5 i a Scire facias uponaRecogniſance removed by Certiorari, Where Eg 
| and upon Oyer entred in hæc verba, the Condition of the 2 
Recogniſdnce recited in the Scire facias was; that the Defendant gen in te 
chould give Notice of Trial Proſecutori Et ejus Clerico, whereas Scire faria:. 
the Recogniſance it ſelf was, Proſecutori — ejus Clerico ; and 

per Curiam, this is a Uariance and — are lo the Den 

dant bad Judgment. 


pbb ef, i 


Vo R I A N 0 E. 


4 
"—_— 


ee rasch - Will UL 3 FT 


Perveen IF 00 1 N Treſpaſs and Battery, ought. againſt . and 

— . Mike, the Original as it was recited in the Declaration 

tion. was ot à Battery onip at one Time, but the Declaration it ſelf 
was of ſeveral Batteries done hy them at ſeveral Times. And 
the Defendant pleaded: to the ſeveral Batteries, but the Plain 
tiff replied only ag to one ot them, and at the Trial had a 
Qerdict, and upon a Motion to ſet it .aſide fo2 this Uariance, 
per Curiam, The Daiginal | being: recited in the Declaration, 
but not let out upon! Oyer craved, it ſhall be intended to be 
Right, but miſrecited in the Top of the Declaration; and the 
Plaintiff's not Replying to the other ae is bur a Diſl- 

| CORR IG is n by a ane. 0 1 | 


e 0 . 


Anea, 28. P. (.) I Reptevin, The Writ was Quare cepit averia, and the 
Declaration was Quare cepit unam equam. Et per 
Powell, This Uariance between the CUrit and Declaration, is 
naught even after a Uerdif, which Treby Ch. Juſt. denied; tis 
true 'tis naught upon a DEI; one 7 cute by the; Pad 
At alter a Gerdict. 8 | 


3 


VENIRE FACIA 


909 Venite facias ad reſpondendum indy be ant a Diy Sid. 100. 


cettunn, ' betauſe- by an Appearance the Fault in 
Proteſs is aided, but a Veriire a by triand Exiturn, 8455 


9 Wi en Dap tet. l 
Done 4 1 
00% Apen on übten bahne Mii & Peg in So 1 Cro. 584, 
Gee e '07'befoze Juſtices of Oyer and Terminer, there 4. 5. 
mut de fifteen Days berwten che Teſte and Return of the Venire 
facias; but ik the Entry be ex aſſenſu Partium, then the Venire 


K. ur be 4 den 4: es betore the . of Peace, 


4; 


(3-) But befoze Juſtices of Oper and Termine and Gaol: De- 1 Cro. 448. 
livery, an Indictment map be found and tried the fame Day, koz le 28,5. 


the 


v may award u Venire facias retuttiable mane, and la may 
King $ Betith-ko2 all Dffences done in Middleſex, that being 
rhe County in Which that Court ſits, but not koz Offences vine 


4 of that County, becauſe as to ſuch tis not a Court of Oyer, 
W 


Pe l f N 
143180 


(4.0 eahere | an ered Uervict is niven in an Alle the 
ſame Recogniſors map be reſummoned by Certificate of the Alle 
to explain that Uerdic, becauſe this is feſtinum Remedium, but 
in all other Caſes, where the Jury come in by P2oceſs judictal, 
if an imperkect Uerdict is received and recozded, no alias Venire z Cro. 33. 
facias 02 Nifi prius will lie koz the dame Jury, but there muſt be Aller 18. = 
u Venire facias de novo; tis true "if a Jury is diſcharged upenn 
a Demutrer to the Evidence, and without giving any Uerdir, 
there an alias Venire facias will lie Foz the (ame Jurp, but where a 
Uerdi# is ſet aſive, there muſt be a Venire facies de novo, be- 
cauſe the ſame Jury cannot ſtand indifferent to * Wor fame Cauſe 
ugain. | . 


p : , q 4%; 
1874 | 4. 


(s.) A Venire facias de Vids Villz, dr. is good * a OY 8 in 
rio; Court, becauſe their Jurisdickton is general, but tis not ſo ; Caſe. 
in an inferio2 Court, becauſe their Jurisdickion is circumſcribed 
to the Uill only, therefoze the Venire facias muſt be de Villa, and 
not de Vicineto Villæ, but this is contradiﬀed by the later * Au- * * Jones * 
thozities, fo2 it ſhall be intended, that their Liberty extended be 
pond the Uill. 


B bb 2 VE R- 
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Vaugh. 111, (x 2 13 n Special -Uerdict in Treſgaſ brought againſt Sir Rick; 
ee Cox Baronet, Rich. Cox Elqʒ and others; upon Not 
Verdict. guilty, the Jury find a Warrant of. a Juſlice of; Peace, com- 
manding the Conſtable to arreſt the Plaintiff;: virtute cujus he 
was arreſted, and that the Conſtable required the other Deken⸗ 
dants to aſſiſt; him to convey-the Plaintiff petoze a Juſtice: of 
© Peace, and that they bꝛoͤught him to the Conſtable s Houſe, and 
that prædict Richardus Cox Miles, ſent. f02- the; Conſtable, and 
commanded him to put the Plaintiff in the Stocks, whereas 
there was no ſuch Perſon as prædictus Richardus Cox Miles, be- 
foze⸗mentioned in the Recozd: Et per Curiam, this made the 
Qerdit very incertain. 

(2) The Jury were charged at the. Alliſes with: an Im cot 
cerning a Copyhold, and one of them, after they were gone krom 
the Bar, had a Court- Roll, and told the reff,, that he knew the 
Matter, and that it was koz the Plaintiff, but the other Eleven 
being of another Opinion befoze they ſaw the Koll, lekt the Mat⸗ 
ter to this Juroz, and ſo they bzought in a Uetvict fo2 the Plain⸗ 
my but it as ſet aide; and a new owe gore 


Cattle & a! e. Andrews.” Hill. 5 Will nt 
| Kot. 826. mp 139} 


Not guilty 605 '\Bro2 ot a Judgment in C. B. in an Action of Treſpaſs, 


daten, , wherein the Plaintiff declared againſt the Defendant 
ad chey..r- f02 (everal Treſpaſſes, (viz) faz Breaking: and Entring his 
gift as to the Cloſe, Treading down his Gzals, and Taking and Carrytng away 

92 Mater; the Dekendant juſtifies as to all, upon which they were 


at Iſſue, and the Jury found him Not guilty as ta the Treading, 


x Inſtit, 227. but gave no Uetdict as to the other Matters, this was adjudged 


naught, and tor tdis Caule the n was reverſed. 


| 
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A alnſt two, and there was Judgment by De- Where the 

0, fault againf one ok them, the other pleaded Payment — 

in Satisfaction ok the whole Debt but at the Trial pzoved only we ten, 
dyment ok his Share: Et Fer Holt Ch. Juft. if the Jury find a the Fibding | 
iſcharge 'only as to this Defendant,” they mult find koz the „abe Jury 


Plaintiff, and ſo they muſt, tho they find the Payment was foz ory 


the whole Debt, becauſe the other Defenvant hath: confeſſed the 
Action, and the Finding ok the Jury cannot diſchargehim, which 
was done accozdingly, and mal Damages gien. | 


. . 
CUTDS SIA LE 1. . 4 


(3 Verdict wan not be taken ſo ſtrictly. as Pleadings but the dies 48, 614 
Subſtante of the Thing in Ame ought to de alw.ys found. 8 


(6) Jn all Cares and in all Ackions the Jury map gibe a Se⸗ Where the 
neral oz Special Uerdit, as well in Cauſes Criminal ag Civil, lar . 
and the Court ought to receive it, if pertinent to the Point in lr. 


1 N | . lors 
Iſlue, fo if the Jury Doubt they may refer themſelves to the cial vercia. 
Court, put ate not bound do to do, 


7 | on 93 101675706 i 34. 

7.) here the 'Aﬀfon is grounded on the Contract, if the variantfrom 

Party miſtakes the Sum, he fails in his Adion, as ko: Inſtance, de Declara- 

ik he declare fo2 an Hole of 201. and the Evidence is, that the po 
Done was (eln foz 10 l. oz fo: twenty Marks, in ſuch Caſe the 

Plaintiff ſhall not recover, becauſe tis upon another Contrac. 


(8.) But tis otherwiſe if the Plaintik declate upau d Promiſe. = Cro. 380. 
in Law, oz where the Anion is grounded on a Tore, as if an Cro Elis. 
Aﬀion ok Debt is brought koz the Elcape ok the Husband and 5105 466. 
Mike, and the Jury find, that che Mike only was in Execution sid.; 
and eſcaped, the Plaintiff ſhall have Judgment. Us Bag 7A 9 2 05 £ he 


(.) Cale, &c, in which the Plaintif"declared, that the De- Alen 28. 
kendant was indebted to W. R in 40 J. who became a Bankrupt, Baker 02 
and that the Commiſſioners alügned Debita in quadem Schedula 

annex continen' przd' ſummam 40 l. ta the Plaintiff, whereby the 
Dekendant became indebted to the Platatiff in 40 J. and being lo 
indebted, pꝛomiſed to pay, and upon the Evidence the Jury found 
the Dekendant was indebted to the Bankrupt in 30 J. only, (a 

that the Sum ok 40 J. ko which the Plaintiff had declared, was 
never afligned to him, noz p2omiſed to be paid; but adiudge dg. 
that it was no wozle in the Plaintiff: than ik the Bankrupt him-. -.. 
ſelf, befoze he became Bankrupt, had bzought the Action and 


_ 
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— 


8 


the Difference is between an action on a Pꝛomile in Law as in 
the pzincipal Caſe, and an Ation bzought upon the Contract it 
ſelf, koz in the firſt Caſe; a Miſtake n i the Sum doth not hurt, 
but in the other Caſe it doth. 2 
Where Part 
ru ie lau (10) a Gerdi, which finds Part only of. the iſſue; is bold as 
found. and to the TUhole, as koz Jaſtance, an Jufozmation was;bzought fo2 
ending, but thtrtibing into one Meſluage and an Acre-of Land, and the Jurp 
nor pur" kound the Defendant Not guilty as to the Land, and ſaid nothing 
1 inst. 22. ok the Heſuage, thio was adjudgen ill as to the Whole. tai! 


Cro. Eliz. 


133 tg (u 1.0 Cate, "$4 fo ſaying the Plaintiff had the Freach, . 
en i. and that he Was, Sc. the Jury ünd all the Cows in the Oerla⸗ 
ration, extept thoſe, That 5 bad the French Por, adjudged. il 


15 that Reaſon. 


Sid. 99. (1 12. ) Do where the Defendant was indited OAK a forcible Entry 
and Detainer, the Jury found the Entry peaceable, but ſaid = 
thing as to the Detainer; but if ban d found the wy Peace- 
_ able, and the Detainer by Fozce, it had been good. & tr 16354 


(13) But where the Defendant was indied fo2 forging. a and 
pati and he was found guilty-de tranſgreſſione, and o the 
Fo2gery afozeſaid, tho' nothing was ſaid of the Publiſhing, yet 
"= N is good, becauſe * W de IO prædiet 

cludes it. 


2 Lev. 111. (I4.) So in Treſpaſs fo2 an Aſſault and Battery, and the Jury 

1 v. Nor- fgund the Defendant gullty de tranſgreſſione, and Aſſault, and 

; ſald nothing as to the Battery, ogra Food, 1 the cod 
Tranſgreſſio includes the Battery, 


Sid. 234 (150 Adlon of the Cafe foz Wiozws, upon Not quilty pleaded, 
the Jury found that the OE! non ama nent verba, &c. 
- adjudged ill, | 4 


(16.) So in Treſ * upon Mot guilty pleaded; the Jury 
found, that the Plaintiff non damnificatus fuit, this is Ws: be- 


cauſe it doth not anſwer the Plaintiff's Charge. 


vel. 78,9. 179 So in Aſſum off t, and Non Aſſumpſit pleaded, the Jury | 
found, that the Plaintiff was damnified 10 l. by the Defendant's 
Non- -perfozming his. Pꝛomiſe; this is ill, becauſe lt NN not od 

a rectly Anlwer the Iſſue, but by Implication, - In fr 


x Roll. Rep,  (18.) So if the am be ſolvi ad | diem, &, and the Jury find 
69 N She debet, tis ill... 


4 | © (199 The 


t 2909) pogo a Kin G ej £310, Eng 40418 
(19. The Dekendant pleaded plene Adminiſtravit. and the Incertain 
Jury found that de had Goods in bis Hands, but did not £75 24 
find to what Galue, adjudged ill; becauſe the Plaintiff muſt „here more 


recover accozding to the UMalue ot the Aſſets kound; but ik er les is 


ö . found. 
action of Debt is bought againſt an Heir, and he pleads oi N. 


Reins per Deſcent, und the Jury! find that Lands in Fee de- 214 Evert's 

Pave 1 to _ - alue, the Uerdif' is good, be: ” 
a eral Judgment be given, and not acco 

the Ualue of the Lan. 5 M 2 Nit 8128095 


C20.) Treſpaſs againſt husband and Alike, in which the Plain⸗ yev. 106. 
tiff inter alia declared, that they beat his Mate: pon . 
Mot guilty pleaded, the Jury found, that the Wife did beat 
the Bare, and as to the Reſidue, &c. they found ko the 
Dcfendant ; adjudged, that this was an imperkeck Uerviit as 
to the Husband, fo it neither acquits 02 condems him, fo? 
— 5 8 as to the Reſidue, extends only to the other 'Treſ- 


(21.) A Uerdict found, that W. R. the Copyholder did bar F 
gain and ſell to the Low of the Manoz, all the Lands which 2 
be purchaſed ok W. W. and did not find what Lands, oz ſers ct. 
— wy were purchaſed of W. W. and fo? that Reaſon ad. 


| 


(22.) In Treſpaſs, the Defendant pleaded a Cuſtom,” &. Cro. 37 Eliz. 
which being traverſed by the Plaintiff, the Jury found the 35% 
Cuſtom Specially, but Uartant from that which was pleaded, — 
concluding their Gerdick, quod, ſi ſuper totam materiam, &c. 
they find the Defendant guilty, ſi aliter, &c. then they find him 
Not guilty, Et per Curiam, a Venire facias De novo was a- 
warded, becauſe there was no Uerdict found upon this 'F(- 
ſue, there being no Concluſion upon the Point in Aue. 


bez.) In a Quare Impedit a Special Uerdift found an Jnſtru- Noy 147. 
ment under the Seal of the Biſhop with this Indozlement (viz ) Si v. 
A Reſignation was acknowledged and accepted by the Biſhop ; 8 
adjudged this was not a Finding a Reſignation in Fact, but only 
Evidence ok a Refignation ; ſo if inſtead of Finding a Feoffment 
_ Jurp ſhould find there was a Charter and Livery indozfed ; 


(4) 4 Uerdict, which finds more than is in Iſſue, is volb Where « 
qu6ad that, becauſe tis not within the Charge oz Commiſ. Vorge- 


ſion of the Jury; as ko; Jnſtance, if a Man bzing an Action of in Ie, "i 
| | | Debt, void. 


N 
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ed, find, that the Dekendant 
Pliaintiff cannot recover mos wann be demands, and in this 
.* -, Caſe he cannot recover whar he nee nuf ebe Court 


| ; fever their Judgment from the Qeryict; 0728 2300 
g 2160s. nne Bj 79.116 
(251 In Treſpaſs £02 tabing bis Gown 8 a ps 


3 Lev. TY 


Hard. 166. 


Sid. 357. 


2 ws 
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N cial QAervict kaund, _ the Defendant as; Conſtable: took the 
Curiam, this is a Diſcontinuance as to the whole 


nil debet modo & 
upon a Writ of Errqz hiaugbe, ibis was afligned fa; Errog, 


w is 1s > > . 
» * + . 
Lis) F# 2 


e 


B R I 1 7271 LI 


Debt, and declares fo2 ol. and the Jury, upon nil debet 8 
Ded 40 this is ill, fa the 


1 —_—_ 


Gown kad a Tax,” tut, faund/ nothing: as te che Naatrauz per 


(26.) Aſſault and Battery by Husband and Wife; Upon 
Not guilty pleaded, the Jury kaund, that the Defendant mas 
guilty as to Beating the Wife, and nothing, was ſaid: of the Hu- 
band. Et per Curiam, This Usrdis is 1 ere aniy Pate 
of the men at „ een 


(37:) In an Aton af Drbt bez Rent, the Defendant pleay- 
ed, nil debet modo & forma prout, as the Plaintiff had Decla- 
red, upon which they were at Jſſue, and the UerdiZ found, quod 


rma, as the Plaintiff had declared; and 


2 J. .} 


to make the whole: Ulerdict void, fo2 the Plaintiff did not de⸗ 
clare, that Nil debet modo & forma, &c. he declared, Quod de- 
bet. But per Curiam, the modo & forma, and what follois, 
ſhall be rejected, and ſo nil debet JN ron 5 to mate the 
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6 CE Common Law the Vicar had no Frerhold, and fo vicar, whers 

it continued till 9 Ed. 3. which gave him a juris utrum, be bad no 
and therefoze:it hath been held, that Lands might-be given ß 
the Rector to the Vicar, becauſe the Freehold Mill. continued in | 

the Rector; but a Stranger could not give Lands to the Vicar, 

becauſe. in ſuch Caſe he would have a Freehold, and that would 

be in Mortmain. | eee ue repens wal 


S435 AS 


% #3 % **% 


nd as ta this Matter there is a remarkable Cale, An+ vicarig: 


e 4 


| te Inheritance, What is « 


3 8 


8 and Vicarage. 


. * th. 


— — — — 


veyed away his Glebe, and there are many Compoſitions detween 
g the Rector or Vicar, by which all the Tithes and Glebe are con- 
1 veyed to the Vicar, reſerving only a Rent to the Parſon, and 
L _— the the Glebe oziginally conſidered was only an Additament ex dono 
| fundatoris, and the Common Lam upon the Creation of a Par? 
1 ſon, gives him nothing but the Tithes. 


Smith verſus Waller, Trin. 12 Will. III. B. R. 


0 Vicar 1s ere the Vicar is endbwed; and combs in by rnQith: 
1 22 00 woe the induction, he Hath curam anjmarum aus» 
tory. aliter, and is not to be removed at the Pleaſtire of the Rector, 
Vent. 13. gy? in this Cate hath only curam animarum habitualiter; but 
where the Vicar is not endowed no2 comes in by leſtirarion' and 
Induction, the Rector hath curam animarum actualiter, and may 
remode the Vicar at pleaſure ; and where a Vicat is endowed, 


i. 

| - *((s- always out of the ReFory, and by the AT of "the Ordinary; 
| 
| 
| 


therefoze where the Queſtion is, whether it be @ Vicarage oz not, 
it wall be ttiep in the Spiritual Court, becauſe it could not be 


whoa and dn tis of an Appropriation.” Win 


8 > 
II. ; 


Tutten venus king. Ns 


** 


5 Be c enn 37 H. 8. a Uicar might. libel in the 
5 Spiritual Court fo2 an Augmentation of his Vicaragez 
eee fo2 upon the Creation of Utcarages, that Power was common- 

ung refer ved, and where it was not reſerved the Biſhop could not 

augment them, and Libels fo2 that Purpoſe were frequently er- 

hibited agaitiſt lnproprencre? but now ſince by that Statute Im- 

prop opriations are made Lay Fees, the Owinary cannot intermen- 

le, neither could they have fued fo2 Tithes in the Spiritual 

Court, if that Power was not particularly ſaven to them by 

the Statute + But there ſeems to be a Difference where a Vicar 

ſues a Lay Impropriator, and where the Impropriator is a Spiri- 

tual Perſon, fo2 in the laft Cale tig pzobable he may ſue fo2 an 

Augmentation, and in ſome Caſes, where the Jmpzopziation is 
not a Lay Fee, as in the Caſe of the Choriſters of Salisbury, 
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where the Appꝛopꝛiation ok u Parfonage was made to them 
befoze the Statute, and continues ſo ſtill, and in ſuch Cale the 
Biſhop may make an Augmentation, if. that Power is reſerved, 
fo? the ls are ada to his Command, 
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Viſitation and Viſitor. 


4. 4 a 


eat 
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(6.) A Vicar libelled foz Tithes of Wood, the Defendant lug *, 04. 56. 

geſted fog a Prohibition, that Time out of Bind they had paid no Fe, 

fnall Tithes to the Uicar, but that by the Cuſtom of the Parich is lot, e 
they were paid to the Parſon : Per Curiam, if the Endowment of Tibes mug 


the Cicarage is lot, the Tithes muſt be paid accoding to Cu⸗ rds cs 


cording to 
ſtom. Cuſtom, 


Y 


_ Viſitation and Viſitor. 


(1.) P. 02 Procuracies, fo called by the Canoniſts, becatife What ate 
0 upon every Giſitation by the Biſhop, the Parſon - oz eure 
Church vilited were to procure neceſſary P2oviſions fo2 the Viſi- 
tor, and this Pꝛoviſion was ojiginally in eſculentis & poculentis, 
but as our Socage, which was lo many Days plowing the Lozd's 
Land, came in Time to be converted into certain Payments of 
Money, lo this Pzoviſion was changed into a certain Sum of 
. Monep patd to the Dwytinary, as being de jure Viſitor of all 
Churches within his Diocele; and being thus ſettled, ft was 
paid and became due, whether there was actually any Uiſitation, 
oz not, as that Rent, which the Tenant was to pay in Lieu of his 
Socage Service, came in Time to be due and demandable, whe- 
ther the Loꝛd had Demelnes to plough, oz not. 


. (2.) Theſe Proxies are now Part of the ſettled Revenue of the . 5 
Biſhop's See, the King himſelf pays them fo2 his Appropriations, ie B. 


of the Bi- 
as the Abbeyg did befoze the Diſſolution, when they had appꝛo⸗ . * 
7d ¼ nod woos ntl 


venue. 
(3.) The Commiſlary, at his Court of Uilitation, caunot cite No 123. 
Lay Pariſhioners, / unteſs only Church-wardens, and Sideſmen, and 
to thele he max give bis Articles, and inquire by them. 
(40 The Archbiſhop of Canterbury never vilits the Diocefe df 
London, this is by Agreement between them; and in Conſivera- 


1 Cxo. 3 40. 
The Arch- 
biſhop never 


tion thereof, if a Caule ariſes within the Dioceſe of London, and viſe the 
the Suit is bꝛought in the Arches bekaze the Atchbilhop, tho" this Piooeſe of 
is per Saltum, yet the Biſhop of London is to allow it, © 


A f 60 a0 


London. 
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Of Viſitors of (30 as to Uiſito!s of Lay F dundatlons, they are either by 9p- 
biol. polntinent of the Founder, oz by IAmpitcation ot Law, rhofe which 
are by Appointment, are ſuch to whom the Founder delegates that 
NTT : wig i peace Se-n-j] 
TheFoun- (6.) By Implication of Law, the Founder and his Heits art 
ber and bis Giſitozs, if no particular Perſon is appointed; and this is a Re: 
GeV: gervation the Law makes to him in Lieu of the Land which he 
parted withal; and as the Foundation is a Creature of his own, 
ſo tis reaſonable, that it ſhould be viſited by his Heirs, to ſee 
that the Charity of their Anceſto2 is not perverted. 


7.) Copponations aggregate and inffituted faz puvate Charity, 
ik they are Lay, they are vifitable by the Founder, 82 by whom he 
appoints, and from the Sentence of ſuch Uilitoz there lies no Ap- 


peal. | | „ 
(8.) But if Spiritual, tis vilitable by the Owinary; and from 
his Sentence an Appeal lies, Show. 46: Quare. ann 
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Wilſon verſus Laws. Paſch. 6 Will. III. N R. 


1 Salk. (i.) * an Appeal of Murder, it was objected, that the F att | 

1 Roll. Rep. was laid in the Pariſh of St. Giles in the Fields, when 

2s. ft ſhould be in the Vill, as it ought to be in the Statute of Glou- 

; Cro. 292, ceſter: Sed non allocatur, fot the Pariſh hall be intended a Vil, 

398. and there is no Difference between a Pariſh and a Vil; tis true, 

* Haff. 319. a Pariſh map contain moze Vills than one, but that ſhall not be in- 
tended, unlels ſhewn, * r 


Booth 
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Booth verſus Johnſon. © Hill. 1 Anne: 


(2. \ N 7 Here the Plaintiff in his Declaration lays the Viſne Where a 

in Grays-Inn of Whitehall, which ate no Vills, pet e which 

after a Uerdit a: Demurrer they ſhall be intended to be (ills, mall be in- 

and therekoze, 'if the Defendant will take any Advantage, de es Rr 
| - in 05 11005 ; or Verdi. 


| The Queen verſus Inhabitants of Wilts. Trin. 3 Anne, 
[ . | 


4,2 an, Inkazmatlon againſt the Connty of Wiles, koz not 
I tfepaiting Laycock Bridge, the Court held that the Attoz- 
tiey-Gentral might take. a Venire facias to anp adjacent County; 
and that it might be de corpore of the hole, az de Vicinero of 
ſome particular Place therein next adjoining, 8 


'f 
& % 


Way verſus Gally. Trim. 3 Annæ, B R. 
(Tobe Lefſo2 brought an Action of Debt againſt the Lel, Mod. cares 
ſee fo2 Rent, upon a Demiſe of Lands in Jamaica, . 
and laid his Action in London; the Defendant pleaved, that the 
Lands were in Jamaica, and that there are Courts there, &c. ad. 
Judged upon Demutrer that this Plea is ill; but if in any Action = 
laſd here, a local Jſſie ſhould ariſe (as ſuppoſe in Ireland) it. may 

be tried. in the County where the Aion. is laid, accozding to Rep. 45. 
Dowdale's, Caſe, oz a Suggeſtion map be entered an the Roll, 
that.ſuch a Place in ſuch. a County lies next to Ireland, and lo 


bave a Jury from thente. 
3485 1529 (015 7 F 
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% JJ @lop, that the Want of a Yeove ie onlp/curable by ſuch deer 
Ka Plea which admits the Fai -fo2 the-Trial-whereof Venue i, u. 
it was neceſſary; to ſap a Venue: The Plaintiff declared on a rec. 
Bond, and laid no Venue, the Dekendant pleads a Releaſe, nom 

by this Plea the Want of a Uenue is cured; aliter ik he had de- 
mutred; quære, if he had pleaded Non eſt factusm. 
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Who may 3 (2.) Mhere the Churches are pooz ond votd, the Batran and 


| 
| 


| — — — . . PPP // // ty error — — th = 
- % * _— . - 
ow. — — 4 — 2 * _ 4.3 ” — — — 7 * 2 — * 2 — — = 


4, "Ir EA wo. — 
— —— — * 1 


— » OOO). DA IE IB. > 
by 1 - put AI wy - — — 


5 
= — — — — - << * — 2 _> — <4 


— 


na (4.) BY an Union, both Churches "ney one, and one ba- 


ele rich, one Benefice and one Advowſon, but us to Tates 


are one Pa- AND Repairs, they are ſeveral, fo2 otherwiſe it might be iefudt, 
riſh, yet as cjal, becauſe the old Church hah be lets in e edc than 2 


to Taxes and 


Repairs they New, to which tis united. 


are ſeveral. 


ar mg an dfnary might make an Anton without the King, but not if they 
wete rich; fo2 an Advowſon lying in Tenure, the Ging bath a 
Poſlibilſty of an Eſcheat, e Kc. * uu not be aun 
without his Conſent. l 


(3.) Ik the Church is fall. then both e Patron and * 
dinary muſt conſent to an Union. <1 | 


z Cro. 119. (4.) Jn a Quare Impedit, the ** vleaded a Diſpenſa- 
tion fo? two Benefices, and upon Oyer ok the ia * 
of Diſpenſfatton, it was thus: 1 


The Formof (5) ſſ. It took Notice, that there were two Betis and of 

an Union. mall Aalue, therefoze Unimus, incorporamus & anneximus the 

one to the other, for the Life of W. R. the pꝛelent Incumbent; 

it was objected; that here were no Wows of Diſpenſation, and 

ther ekoze this Clanſe cannot enure as a Diſpenſation, neither can 

it be an Union, becauſe tis done by the King alone, without the 

Concurrence of the Patron and Ozdinary: Sed per Curiam, tho 

there cannot be a perpetual Union without ſuch Concurrence, 

becauſe tis a Loſs both to Patron and Dwdinary, yet there may 

be a tempozary Union, as in this Caſe, fo2 the Life of the Jn- 

cumbent, and this might be done by the Metropolitan alone ; fo 

 ofter the Death of the Intumbent, the Union is diſſolved, and 

no leſs accrews, either to the Patron oꝛ Owdinary in the mean 

Time, fo2 the one hath his Pteſentation and the other his Ad. 

million, and this is a compleat Diſpenſation, and allowed by the 

Statute 31 & 37 H. 8. cap. 21. WY, any Licenſe, Anton, 02 
Dilpenſation to the contrary, r. 


UNE 


| 


oz Defendant be a Scholar o2 Servant of the 


t Tos 


5 Nane Pa actum onlord day cls, 15 Ed. I; 
Memb. 6. v. 3. 


(2.) Strata Civitatis mandat per breve Regis emendari per . 
genſes Oxon & quod porcuaria deſtruantur. Clauſ. 29 Ed. 1, Memb. 


14. D. 2. 


(3.) Breve Regis ne juſta 8 alia fads armorum fiant prope 
Oxon' ne quies Scholar impediatur. Clauſ. 33 Ed.1 Memb. 2. 
D. 1. Memb. Zo v. 2. 


(4) Breve Majori & ballivis Oxon' de Aſfiſa paris & vini ob- 


ſervand & de rationabili precio ſuper victualia imponend' ficut 


Juramentum Cancellario & Procuratotibus  aftringuntur. Clauſ. 


3 Ed. 1. Memb. 18. D. 2. 


6.) The Univerſity of Oxford hath Jurisdictlon in al Tref- Where they 


aſſes, Injuries, Quarrels, Crimes and Matters winde which dieb, 4 
not concern Life N Freehold. where not. 


(6.) But an Ejefment fo the Right of a Chatte tral 3 ag fo? 
Inffance, of a Leaſe for Years ſhall not be 971 15 there, fo2 
tho a Freeholv is not recovered, yet the Land is PO from 
him who perhaps might have the Freehold, 


(7.) Neſther have they any Jurſsdi@ion, unleſs the Plaintiff Cro. Car, 754 
e Univerſity," 0; of ſome 

College, but if either of them is a Scholar, tis then u Patter 

within their Jurigditfon z but pet, if either ok is eutred in⸗ 

to a College by a Trick to avoid a Suit in B. R. oz to gtcule « vent 106. 

my from 2 De, "08 DPRtege all not be al- 

owed, 


(8, The ah demanded Copa of a Suſt 
in the Exchequer 'by Quo minus, and it was allowed. 


ann Hardr. 50g, 


(90 Debt againft the Defendant, a Townſman in Oxford, fo; « vent. 106. 
refuſing to execute an Office in the Co2pozation :- Jt was mo- 
ved, that he being a Servant to Dr. Iriſh, might have the Pz. 
vilege of the Univerſity, and a Charter was pꝛoduted by * it 
as 


\ : ' 
4 * . 
| "TOE. . LET] - 2 ® : + | = 4 hats 
9 * 
- 


— 


* —_—_— 
N 
* hw WIT, ro 
| 8 
U 8 E 2 
. IT » dt 2 2 r - 


* rr . 


was granted, that the Members and Servants of the Univer⸗ 


- fity ſhould be ſued in the Uicechanceliozs Court, and not elle⸗ 


where; and a Certificate from the Chancelloz, directep to the 
Chief Juſtice, that the Defendant wag matriculated and regiſtred 
in the Univeiſity ; but it-oppeating to the Cdurt;thar this was 
done two Days, and no moe; befoze he was choſen to this Df- 
fice, and that he was a Painter by Trade, and had lived ſeveral 
Pears. in the Cozpozation, and no, Servant attending Dr. Iriſh, 


the Ptivilege of the Univerſity was not allowen. 


t Rep. 126, 
129,187,133» 
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(1) SES were not at Comman Law, neither were they 
ever mentioned till the Reign ok K. 2. and therekoze 


there is no Remedy at Law foz then. 


(2.) But yet the Eſtate and Limitation of an Uſe ought ta 
be governed and biteded by the Rules of Common Law; and 
there is no Diffetence between Eſtates conveyed by Tay of Uſe 


and by Tap of Poſſeſſion, 


(30 Where a Man intends to paſs un State at and by a 


Common Law Conveyance, it ſhall never take Effect as a 


1 Inſt. 39. 


Covenant to ſtand ſeiſed, 02 as a Conveyance upon the Statute 


of Uſes. 
(4.) as fot Inſtante, it by Deed 1 give, grant and enfeoff my 
Son, &c. with a Letter of Attorney to make Livery, this ſhall 


not enure as a Covenant to ſtand ſeiſed ; but it might have been 
otherwiſe, ik there had been no Letter of Attorney in the 


See Samms 


v. Fones. 


60 The Father being ſeſſed of a Reverſion, granted and con- 
firmed.the ſame to his Son, to the Uſe of himſelf for Life, Re- 


mainder to his Son, without any Attoznment, this Conveyance 


| See Hore v. 
Dix. 


is void ; pet if there had been no Limitation of the Uſe, this 
Deed might have enured as a Covenant to ſtand. ſeiſed. 


(6) So where by Deed between the Father and Son of the one 
Part, and W. R. of the other Part; the Father did give, bart 
5 3 1 e an 


"WR "OR. 1 * i. 


* 8 E S. 385 


and enfeoff W. R. to the Ae of his Son, there being no T 
this is a void Conveyance, 


——— — — 


(7.) Now as to Conſiderationg to raife an Uſe, the Cates 
are, if the Conveyance is by May of Covenant, the Conſidera- 
tion muſt be either natural Affection o; Marriage. 


(8.) If *tis by Bargain and Sale, then the Conſideration muſt 
be Money. | 


9.) Therefoze a Covenant to ſtand ſeiſed to the Uſe of his 
| Son and his Wike, whom he ſhall marry, this is good. 


(10.) But a Covenant to ſtand ſeiſed to the Uſe of himſelf 
foz Life, Remainder over, with a Power to let Leaſes fo2 fo2ty 
Pears to Perſons who are Strangers; this is not good as to 
the Strangers, becauſe they are not pzivy to the Conſidera- 
tion; but if it hadbeen to make Leaſes to any of his 2 


02 Kindzed, it had been good. 1 


(11.) So a Covenant to ſtand ſeiſed to the Uſe of A. and B 1 Cro. 330. 
and C. his Brother, this is good as to the Bother, and it is en- 
tirely in him, but void as to the other two, becauſe not pꝛivy ta 
the Conſideration, 


(12:) In a Covenant to ſtand: ſeiſed, the Wow Covenant is 
but declaratory ; therefoze, if the F ather by Deed ſets fozth, that 
he ſtands ſeiſed to the Ale of his Son, and en not covenant to 
and lelled, pet tis a good Covenant. 


(130 So if by Deed the Father grants his na to his Son See n. 
fn Tail, this is a good Covenant to ſtand letled, 1 8 


| = ) Foꝛ if the ow Covenant was obligate, the Deed 
ſhould not enure as a Covenant to ſtand ſeiſed. 


(150 Therefoze if the Father covenants, that bis Lands thal 
go, remain and deſcend to his Son after his Deceale, oz that he 
Will convey to his Son, this is not a Covenant to any teilen, 
= 'tis only obligatozy'to a future Ching. 


- (16:) But it the Father covenants to ſtand ſeiſed to the 
Uſe of the Son, and to do any. ac foz farther Aſſurance, oz to 
levy a Fine to the Uſe of his Son in Tall, and that {f not te- 
vied befoze ſuch a Time, that then be will ſtand lelled to his os | 

| this ſhall enure as a Covenant to amn ellen. e 
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Dyer 10. 


2 Salk. 678. 
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(17.) It has been already ſaid, that there were no ſuch Things, 
as Uſes at Common Law; the Reaſon was, becauſe the 'Feoffee 
was always taken as the Owner of the Land, and that it wag 
very inconvenient and abſard, that there honld be two ſeveral 
Fees, and Owners of the ſame Land ſimul & ſemel, thetefoze at 
Common Law the Feoffees to Uſes were the very Tenants, and 
bad a Eight to kozkeit. 


(18.) But 'the Statute to remedy this Jnconvenfence hath 
united the Eſtate to the Uſe ; ſo that now the Feoffees to Uſes 
have no Eſtate oz Jntereſt at all, but fn Reſpect of the contin» 
gent Eſtates and Ales limited in the Deed. 


(19.) And this is neither a naked Authozity, noz a meer Eſtate 
which they have, but aliquid medium between the Eſtate and au⸗ 
thozity, they habe ſcintilla juris and a poſſibilitas uſus emergen- 
tis. 


(20.) Some Queſtfons have been made, out of what an Uſe 
ſhall ariſe; as fo2 Jnffance, it hath been held, that Uſes hall 


be raiſed only out of a Freehold, that they cannot be raiſed out 
ok a Chattel, becauſe that is in Nature of a Truſt, no2 out of an 


Ale, no2 out of a bare Right, no2 out of an intended Purchaſe z 
as where a Man covenants to ſfand ſeiſed of Lands which he 
intends to purchaſe, no2 out of ſuch Things which ipſo aſa oon- 
ſumuntur, as Commons, &c. = FIELINT 


(21.) But Rents, Liberties and Franchiſes, and ſuch Local In- 
heritances, map be granted to Uſe ; but not meer perſonal In⸗ 
heritances, as Annulttes, we 


(22.) There a Feoffment is made without expzeſs Uſe oz 
Conſideration, - there the Uſe hall be in the Feoffoz by Im⸗ 
plication of Law; but tis otherwife where a Man makes a 
2 in Tail, fo2 there is a Tenure, which is a Conſidera- 
tion, | | * 01 


Lamplugh verſus Shotterell. Paſch, 1 Anne B. R. 


(230 T2 Caſe was, a Batgain and Sele was made fo; a 
Pear in Conſideration of 5 s. paid, and thereupon a 


Uſe ſhall re- Releaſe to the Bargainee and his Heirs, without exp2eſſing any 


ſult. 


the Releaſe doth but e 


Conſideration, the Queſtion was, whether the Uſe ſhould reſult 
to the Bargatnoz, and it was inſiſted, that it ſhould not, becauſe 
nlarge the firſt Eſtate, and that is to = 

5 \ e | 
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Uſe of the Bargainee, and both are but as one Cotiveyance; and 
the 55. mentioned in the Leaſe, extends to the Releaſe, and the 
Quantum of the Conſideration is not material, fo: a Penny is 
ſufficient; but on the other Side it was argued, that this Con⸗ 
veyance is in Nature of u Feoffment, upon which an Uſe chäll re- 
ſult to the Feoffoz where no Conſideration is expreſſed. 


4 


_—_ 


(24.) Holt Ch. Juſt; Befoze the Statute of * Ales there might H. 

be a Reaſon why an Ude ſhould reſult upon a Feoffment, fo? it 
ow the Eſtate out ok the Feoffoz, and he had only a Truſt left 
- . which could not be kozkeited; and to this Purpoſe: ſuch - Feoff: 
ments were made, but this cannot be ſince the Statute ; foz if an 
Ute muſt reſult to the Feoffoz, and the Eſtate muſt be executed to 
the Ale, the Feoffment is in vain, and the Party hath made a 
Conveyance to no Manner of Purpoſe, being in the ſame Eſtate 
as he was befoze he made the Feoffment; and ſo it is of a Leaſe 
and Releaſe, but it is otherwiſe upon a Fine o2 Recovery, fo2 they 
may have their particular Eſtate in other Reſpeſts, as barring up⸗ 
on Nonclaims oz Remainders. 
Oo it is ik by Feoffment oz by Leaſe and Releaſe, a Man con: 
veys any particular Eſtate mediate oꝛ immediate to another Per⸗ 
ſon, there the Reſidue of the Eſtate tall, by Implication of Law, 
remain in the Party himſelf; but where no Eſtate is limited to 
another, there the whole Conveyance is to no Purpoſe, if the 
HOY be conſtrued to have the reſulting Ale in him; - 


— 65 ) In a Special Uerdict in Ejectment, the only Point was, 1 Mod. 262. 
whether a Leaſe fo2 a Pear, made upon no other Conſideration 1 © 297 — 
than the Reſervation. of a Pepper⸗Com, ſhall operate as a Bar- What i; « 

gain and Sale, and make the;Lefſee-capable to take a Releaſe: Et good Conſi- 


i Curiam, . it. ſhall, fo2 the Reſervation-of a Berber Een is a 8. 
len Conſideration to Wee an en, nd tt 7 
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VSURPATION. 


(1.0 A Common Law the Patron in Fee was put out ok 
3; $0 Poſſeſſion by an Uſurpation, and tho he might recover 
the Advowſon it ſelf by a Writ'of Right, pet he had no Remevp 
fo2 the Preſentation hac vice, no? if another Avoidance happen; 
_— he bzotight his CUrit of Right, and recontinuev the fd: 
wade ang ut | read Fn 


(2) It the Patron had the Advoiwſon in Tail, oz for Life, thi 
Turn, and allo his whole Advowlon was gone. I; 


(3.) It an Uſurpation was made upon Tenant by the Curteſy, 
02 in Dower, 02 upon a Leſſee fo2 Pears, 02 upon a Biſhop in 
Time of a Uacancy, neither the Hefr oz he in Reverſion, oz Suc- 
cefſoz, could preſent at the nert Turn, but now this is altered by 
the Statute, and the Law ts, . 407 


(A) That if there be an Uſurpation upon a Patron in Fee, he 
may bzing a Quare Impedit fo2 the pzeſent Turn, but then & muſt 
be bzought within ſir Months, otherwiſe he is put to his Writ of 
Right of Adbowſon., | | \ 


5.) But if he is only Patron for Life, and doth not bzing his 
Quare Impedit within fix Months, he hath loff his Abvowſorr fot 
ever, ko his Jntereſt is diſcontinued, and he cannot pzeſent oz 
maintain a Quare Impedit fo the next Turn, being out of Pol⸗ 
ſeſion, and a TUrit of Right will not lie, therefoze the Eſtate in 
Reverſion is diſcharged of that Intereſt, but he in Reverſion may 
have a TUrit of Right. 


(6.) Jf there is an Uſurpation on a Tenant in Dower, 02 Te- 
nant by the Curteſy o2 Guardian, and ſix Months paſs after the 
particular Eſtates are determined, and the Heir comes of Age, 
the peir may maintain a Quare Impedit, oꝛ pꝛeſent to the next 
Avoidance 4 and ik he doth not, then he is put to bis CUrit of 


5 


Right. 


(y.) Ando it is if the Anceſtoz grant the Advowſon fo2 Life oz 
Pears, and an Uſurpation is made, the Þeir may maintain a 
Quare Impedit fo2 the next Avoidance, as his Anceſtoꝛ might 
bave done ; ſo it is of a Succeſſo2, fo2 a Reverſion by Deſcent, 

2 and 


7 


and a i Succeſſion d are within the Start dit a  Reverſion by 


| (8) Upon the Statute 1 Eliz. if an Uſarpation be on a Bi: 
ſhop, it ſhall bind him, becauſe he Cuffered.ft ; but his Succeſſoz 
may preſent to the next Avoidance, 02 bing a __ Impedit, 
tho he is out of Poſſeſſion. Jones 46. 


(9.) An Alurpation cannot put the King out of PoſſeGion of 
his "Land, much leſs diveſt an Inheritance out of him, therefote 


it cannot diveſt the Inheritance of an Advowſon out of him, fo2 


nothing can go out of him without a Recodd, no moze than it can 
come to him. 


(100 But an Uſurpation may dilpoſſeſs bim ok his Pꝛetenta⸗ 
tion, (i; e.) it may bind his Poſtemon, fo as he cannot remove 
the Incumbent, Without a Quare Impedit, tho' it tannot ſo diveſt 


his Eſtate in an Advowſon as to bind his Inheritance any put him 
to a TUrit of Right, &c. | 


"Mugs werſus Brown. Paſch. 12 Wall 1 B. R. 


(11.) 7 an Incumbent be in by Alurpation on the King; and all. :6:. 
would be confirmed, he muft not .pzocure a new Pie“ 2 tener 

ſentation from the King, becauſe that would be void, the Church corrotorar- 

being full z but he mult get the King's Letters Patents reciting . 

the whole Matter, and therein granting the Church to him: And 


cet wr Ch. Juſt. thele are called Ketter Patents ad corrobo- 
m. 


(6129 An Une OY a Ae 11 an * the Fee. Hurt. 66. "I 
ſimple, and puts the true Patron out or Polſeſion, and tho' by Lee for 
the Statute of: Weſtm. 2. be in"Reverſion after che Detetming⸗ Let 
tion of the Leaſe fo2 Yeats, ow have a Qiare Tmpedit when the 
Church is void, oz may pꝛeſent, and if bis Clerk is inſtituted 
and iidutted;//thtt be is remitkeb ko bis fo et Title, yet till 


that is done, the Aluzper hath we Fee, aud the ent of Boe 
of Advotoſon lies againtt bim. Ts 


* ue lchpedit, the Oetendent vitaned 4 ah e ; Bulft. 38. 
made b the Queen atter the Death of the laſt Jiicuttibent, 
that het Clerk was avmitted; 1 — and inducted, and was 

offeot for r Months; the Plaintiff replied” and tet kong 

the Pater n dab bidongel n are Impedit againſt him who .- 
was Jncimibent*vpoi the Duert's Pieſentetion, and had Judg 


ment alk dim enn And per Curia, bb this Jidg« 
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ment the Patron was remitted to his fozmer Right ; but it had 
been otherwiſe if the Queen had pꝛelented on a Dep2ivatfon,. fo2 
there the Patron muſt have fix Months to pꝛeſent atter Notice of 


# 


ng pong | tute Intereſt, otherwiſe tis not Ulurp, and the De. 


„Mc dz, kendant ſhall not be puniſhed, unleſs. he receive ſome Part of the 
Foy 133. Money in Affirmance_of the uſurious Agreement, t02 tis the Re- 
ceipt and not the Contract which Makes him puniſhable; | 


(2) Jntereſt upon Bottomry-Bonds, which is ſœnus natiticum,; 
02 Uſura maritima, is not within the Statute. - 


2 Cro. 677. (i.) Tom muſt- be a cozrupt Agreement-fo2 moze than Sta: 
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| Whatis an (3. T Obligoz was bound in a Bond of 300 l. condi- 
CRT | tioned to pay 22 l. 108. Premium, at the End of the 
"= firſt thiee Months after the Date, &c. and Six-pence: in the 

Pound at the End of fix Months, as a farther Premium, toge⸗ 

ther with the P2incipal it ſelf, in Caſe the Obligoꝛ be then living, 

but ik he die within that Time, then the Jzincipal to be loſt, ad- 

judged this is an uſurious Contract, becauſe there was a Poſſi⸗ 

bility that the Obligoz migbt live ſo long; and there is an er- 

preſs Pꝛoviſion to have the Paincipal again. 

1 Saund. 294. (4.) Debt upon Bond, dated 24 May, conditioned to pay 
bebeb rear in 300 J. on the 25th Day of February, &c. Che Defendant. plead: 
no good Plea. £D in Bar, that after the making the ſaid; Bond, (viz.) ſuch a 
Day the Plaintiff corrupte recepit of the Defendant 301. foz the 

Ale of the ſaid zoo 1. fo2 one Pear, (viz.) from ſuch a, Dap to 

uch a Day, which is moze than ſir; per Cent. per Annum, contra 
formam Statuti; and upon a Demurxer ta this Plea it was ad- 
12 Car. 2. Judged ill, becauſe the * Statute. makes all Bonds void, where 
* Pofea6.S.P, oney is * lent upon or for Uſury, and where moze is taken, 
than after the Rate of fix per Cent. But this Bond doth nat ap- 
pear to be for Money lent upon or, for Uſury, but ko: "Os 

; p 


\.. Maſon verſus Abdy. Trin. 1 Will II. B R. 
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bf a juſt Debt, and ik there is an Uſurfous Contra# * after the * bod. 3. P. s. 
Bond made, that ſhall not affect the Bond to make it void, becauſe 

it was good at the Time it was made; but by the later Clanſe 

of the Statute ſuch an Uſurious Contract is puniſhable by Foxfet- 

ture of treble the Galue. 


(.) Inkozmation was bzought upon the ſame Statute, ſettfng * 2 

| forth, that the Defendant 16 Novemb. 20 Car. 2. lent W. R. 20 l. 4.68. 
till June following, which is fir Months, and that afterwards, 

(viz.) Ad finem Termini prædict, he took of the Plaintiff cor- 

rupte & extorſive thirty Shillings fo2 the Loan thereof, which is 

more than allowed by the Statute : Upon Not guilty pleaded, the 

Jury found fo2 the Inkozmer; but the Judgment was ſet aſide, be- 

cauſe it appears, that this cozrupt Agreement was made ad finem * 4 4. 

Termini, when by the Statute it muſt be at the Time of the Con- 

tract made, and if the Contract is not then QUſurfous, the Aff: 

rance is not votd ; but the Bozrower ſhall have treble the Ualue, 

as fozfeited by the Statute, 


(6.) Inkozmation againſt the Defendant, foz that he on the zoth sid. 221. 
of May, &c. by Map of Corrupt Contract and Agreement, cepit & x Judg- 
ad Jacrum ſuu' convertit 40 s. fo? deferring the Day of Payment be — 
of 251. from the 29th of July to the zoth of May (which was the on ihe Sta. 
Day on which he took the 408. contra formam Statuti, after a 3 
Uer dict fo2 the Plaintiff, it was moved in Arreſt of Judgment, a: Common 
that it did not appear by this Jnfo2mation that the 25 l. was Mo- L. 

'ney ent; but if it had tis ill, becauſe the Taking the 40 s. was 
after the Lending, and there was no cozrupt Agreement laid ei⸗ 
ther bekoze 02 at the Lending. Sed per Curiam, ff upon this In- 
kozmation Judgment cannot be given on the Statute to pay treble 
the Money taken, pet being found, that the Defendant took 40s. 
by a cozrupt Agreement, Judgment ſhall be given againſt him at 
Common Law, which is Fine and Impriſonment. | 1 


(7.) Debt upon Bond conditioned, that in Conſideration of tur. 
12 J. paid by the Plaintiff to the Defendant, he became bound to 5 
pay the ſaid Plaintiff 1 41. if he lived fix Months after the Date of statute — 
the Bond; there was a [lea and Demurrer, and it was obſefed, > leaded, 
that it appears by the very Condition of this Bond, that the Con: the Urt. 
tract was Uſurious, it being to pay 14 1. fo2 121. fn ſix Months 0ous,is good. 
after the Date of the Bond; tis true, this might have made the 
Bond void, if the Statute had been pleaded, but that not being 


done, this Dbjection comes to late. N 


(8.) The Diſtinction in the Books is, that where the Pꝛinci⸗ What Con- 
pal and Jntereſt are both in Danger of being loff, theze the Con: c, 8 
tract fo2 extraozdinaty Intereſt is not Uſurious ; but where the Intereſt is 
Paincipal is well ſecured, and the Jntereſt only in Danger, tis o. 899% n 
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Sid. 149. (I.) 1 againſt the Hundred of Yarnton, fo? not repaifs 
200 2 ing an Highway, the Defendants pleaded, that non re- 
Defendants Parare debent, upon which they were at Iſſue, and tho' it was ll, 
e bu the Court would not qualh it till the Iſſue was tried, that it might 
did not find, be known who ought to repair, and upon the Trial the Jury kound 
who onghtto quod reparare non debent; but did not find who ought to repair, 
repair. and therekoze it was inſiſted, that no Judgment could be given. 
Sed per Curiam, the Judgment ſhall be, that the Hundred of Yarn- 
ton eat acquieta, and that the other Uills between whom the Jſſue 

was, ſhould repair. 


i vent. 298. (3.) Jndictment at the Seſſions ko: Stopping Communem vi- 
for Stopping am pedeſtrem ad Eccleſiam, ad commune nocumentum, &c. it was 
aFoot-wayro Objeded, that an Indicment would not lie foꝛ Stopping a Foot-way 
he -hurch, to the Church, becauſe it was only a Nuſance to the Pariſhioners, 


no umentum, And no mo2e than a Pꝛivate Damage. Sed per Curiam, tt being 
good. laid ad commune nocumentum, the Church map be the Terminus 


ad quem, &c. andthe May may lead farther. 


i vent. 256. (3) here a Pariſh is fndicted fo? not repairing a Way, they 
t Mod. 112. Cannot plead Not guilty, and give in Evidence, that ſuch a Per. 
e ſon is bound to repair either by Tenure or Preſcription, becauſe 
indie gte the Pariſh is liable de communi jure; but if they woulddiſcharge 
notrepair- themſelves they muſt plead the Tenure oz Preſcription. 
Ing. 5 
| Sid. 464. (4.) Preſentment in the Seſſions by one Juſtice, that the High- 
2 Saund. 160. way in Stoke Common was out of Repair, and that Sir N. S ought 
2 to repair it ratione tenuræ of certain Lands, Parcel of the ſaid 
was charged Common, which he had encroached and encloſed from the High- 
rationetenure. tap, and which Time out of Mind had been Parcel of the High- 
way, and that he did not repair it ad commune nocumentum, &c. 
This Pꝛeſentment being removed into B. R. the Defendant plead- 
ed, that the Inhabitants of Stoke ought to repair it, and traverſ- 
ed, that he ought to repair ratione tenurz ; and upon a Demurrer 
to this Plea it was objeted, that it was ill, becauſe the Defendant 
had not anſwered the Encroachment, which was the Paincipal 
Matter. Sed per Curiam, the Octendant being charged to repair 
Ratione tenurz, that is the Cheif Matter to be anſwered, becauſe 
if he had been chargeable by Reaſon of the Encroachment, he ought 
not to have been charged Ratione tenuræ, fo2 there is a great Dif- 
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ference between the one and the other, becauſe where there is an 
Encroachment, the Party may lay it open when he will, and 
then he is no longer chargeable to repair ; but where the Charge 
is Ratione tenuræ, he is ſtill bound to tepair, tho he lay it open to 
the highway. | | 


(5-) Upon an Jndictment fo2 not repairing a Highway, if the Raym a1. 
Defendant pzoduce a Certificate befoze the Trial, that the Map Upon an in- 
is repatred, he ſhall be admitted to a Fine; but after a Uerdict ſuch Pe" "ny 
Certificate will be too late, fo2 then there muſt be a Conſtat to the ing, the De- 
Sheriff, and he ought to return, that the Way is repaired, becauſe d. dann may 
the Gerdict being a Record, muſt be anſwered by Recozd. admitte 


a Certificate, 


clared, that he was poſſeſſed of an antient Meſſuage, and had a bor after 

Foot wap over the Defendant's G2ound, as belonging to the ſaid Vervis. 

Meſſuage, & de jure habet, and that the Defenbant ſtopped it: zwhere de 
QUpon Demurrer to this Declaration it was objected, that it Plainci# de- 

was ill, becauſe the Plaintiff did not preſcribe, oz otherwiſe en: 2 his 
title himſelfto this Cay than only by a bare Poſſeſſion ot an Hotiſe, 34 held 
Sed per Curiam, the Declaration is good, it being no moze than eo. 

à Poſſeſſory Action. rl I * 8 


.) Indiament was found againff the Defendant, foz that hen vent. 13. 
vi & armis Part of the Highway, leading from Shoreditch to What is an 
Stoke, &c. poſtibus & repagulis incluſit : Upon a Trial at Bat the h 
' Chief Queſtion was, whether the Place encloſed was an Hightwap nor. 
n not. Et per Hale Ch. Juff. a Map leading to any Marke- 
Town, and communicating with any great Road, is an Þigh- 
wap; but if it lead only to a Church, oz to a Houſe oz Uiflage, 
dn to ſome particular Clole, tis a Private Way; and that the Pa- 
\riſh of Common Right is to repair the Highway, unleſs particu⸗ 
lar Perſons are obliged by Cuſtom oz Pꝛeſcription, but pztvate 
Maps are tu be repatredby the Village oz Hamlet, and ſometimes 
bp a particular Perſon, _ V3 
Sur 01061380009. 53.23 33392 | 
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Wills are 


. 
LY 


ore fa vour- 


ably conftru- 
ed than any 
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Fiſher verſus Nicholls. Hill 12 Will III. B R. 


94 this Caſe, it was ſaid by Holt Ch. Juſf. That in Wills 
I the Confiruetion is moze favourable to- fullfil the Intent 
ot the Teſtatoz, than tis in Deeds 62 other Convepanceg 


krtcuted by htm in his Life-time ; therefoze where there is a Gift 
by TiN to W. R. and bis Aſſigns fo2 ever, this is an Eſlate in 


Fet;. but if by Deed, tis no moze than an Eſtate for Life ; ſo ff 
d Gift to W. R. and his Heirs Male, by CMill, is an Eſtate - tail, 


__” by a Deed, tis a Fee-firmple z ſo a Deutſe to his eldeſt Son and 


\ oþ » * 6 
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his Heirs, after the Death of the life of the Teftatoz, is an B- 
ſtate for Life to the Wife by Implication, but tis not ſo in a 
Deed ; the Reaſon of this Difference is not becauſe the Teffatoz 
© Wir Concilii, but becauſe a Wilt is not a Common Law Con- 
veyaiice ; but by the Statute, tis true, there were Wills befoze 
the Statute of H. 7. but thaſe were nat by Common Law, but by 
Cuſtom, as in Cale ok Burgage Lands: Now. as Cuſtom enabled 
Men to diſpoſe their Lands in this Panner by their Mills, and 
not accozding to the Rules, and Fozms in Common Law Con- 
depantes, ſovit.exempted this Kind of Conpveyance from the Negu⸗ 
latity and Pꝛopuety requiſite in thaſe Conbepances; and by this 
Means it came to pals, that Wills by the Statute in Imitation 
of thoſe by Cuſtom, gained uch kavourabie Couſtrustons. 
01330 munen 6 7 

By the Statute 29 Car. 2. Cap. 3. there is a conſiderable Alte- 
ration made in the Law relating to Mills in CUriting ; fo2 by 
that Statute it is ena#ed, that the Will muſt be Written in the 
Life-time of the Teſtator, and ſigned by him, or by ſome other 
Perſon in his Preſence, and by his Direction; and that the Wit- 
neſſes ſhall ſubſcribe their Names in his Preſence. 


Witneſſes to Wills. 
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Davy and Nicholas | verſus. Ann Smith. Paſch. 
33 3 Will. III. B. R. N. | 


(1.) ies a Trial at Bar, the Queſtion ag, whether What man 
. the Wieneſles to a Will han purſued the Directions . * le 
of the Statute of * Frauds, &c. in ſubſcribing their Names; and ſcribing in 
it was reſolved, that where the Teſtato2 lap in a Bed in one e 
Room, and the uttneſſes went che a mall Paſſage into ang: 025 *<® 
ther Room, and there let their Names at a Table in the Biddle 2 Car. -. 
of the Room, and oppoſite to the Daoꝛ, and both that, and the .; 
Doo? of the Room where the Teftato} lay, were open, that he 
might lee them ſubſcribe; their Mames if he would; and tho there 

was no poſitive Pzoof-that-be pid ſee them ſubſcribe, yet that was 

a ſufficient Sublcribing' within the Meaning ok the Statute, be: 

cauſe it was poWble that the Testat: migbt ſee them ſubſcribe; 

and therefo2e, per Curiam, if the {Witneſſes {ubſcribe their Mames 

in the {ame Boom where the TeLato? lies, tha the Curtains of 

the Bed are d2zawn Cloſe, tis 3 goed Subſcribing within this 
Statutes becauſe, ik tis in his Power to ſee them, aud what is 
done, it thall de conſtrued to be in his Pence. 


Lea verſus Libb. 1 Will. III. B. R. 


(2. 7 Teſtato2 made his Mill in Mriting, fubſcribed N 
8 | by Two Witneſſes, and deviſed all his Lands to W. R. here Tus 
afterwards he made a Codicil, in which his TUill was recited ; Witneſſes ro 
and this alſo was atteſted by Two Witneſſes, one of which Mit⸗ . | 
neſſes was a TUitneſs to the Mill, but the other was a new Wit⸗ dicil, dom 
nels; the Queſlion was, whether this new Witneſs ſhould make — — 
a Third to the Will, the Statute requiring that there ſhould be ge to ther 
Three; and adjudged that he ſhould not; tis true, here are thꝛee Win. ; 
Mitneſſes to the Intent and Mill of the Teſtatoz, but there are 

but Two to his Will in Writing; tis true likewile, that there 

are two Witneſſes to the Codicil, but thoſe are not Witneſſes to 


the witten Mill, ſo that there wants one CUitneſs to the Will 
in Writing. > 
| Fee | Wit- 
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Wills. 
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Witneſſes to 


(J.) Dp the Canon Law, and ſo likewiſe by our Law, Two 
1 Witneſſes are requiſite to pꝛove a Mill fox Goods, and 
„29 Car. 2. three for Lands; but now by the * Statute tis required, that 
cap. 3. theſe CUitneſſes ſhould ſubſcribe their Names in the Preſence of 
the Teſtator; and ſinte the Making that Statute there have been 
ſome remarkable Caſes, both as to the Manner and Number of 
the Mitneſſes ſubſcribing, 


: Ch.Rep, (2.) And firſt, as to the Manner of Subſcribing : 7 The 
ere +. Cale was, there were Three Witneſſes, but they did not ſubſcribe 
Witneſſes their Mames at the ſame Time, but ſeverally, at the Bequeſt of 
ſubſcribe ar the Teſtatoz, and at ſeveral Times, and were not all pzeſent at one 


Trl en und the ſame Time, this was decreed a good Will, > - 


Times, tis We 
ä (3) Then, as to the Number of Witneſſes, ſee the Caſe of 

* 4:tea : Lea and Libb laſt mentioned, and this Cale: fl. The 'Teſta- 
Where the trix made a Will-in TUriting, accozding to the Statute, by which 
Revocation ſhe Deviſed her Lands to one Petit, and 'afterwatds by another 
Writing d. Mill ſhe deviſed the ſame Lands to the came Perſon, and died, 
perarivg as a but this ſecond Mill was defeitive in the Circumſtances ok the 
Je ui Citneſſes ſubſcribing their Names in her Pzeſence, which they 
Intention ro did not, and the Will was held void fo2 that Reaſon, and by 
revoke. Conſequence no Revocation of the firſt Till, to: that mult be 
by a-CUriting operating as a Will, oz by a Writing by which the 

Teſtato? declares his Intention to revoke the firſt Milt. 
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Writs, and Writs of Error, of 
the Teſte and Return, &c. 
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Maſon verſus March. Trin. It Will. III. 


2 Lev. 397- 
Debt lies on 
AG" 1 
the Trit of Erroz, demurred to the Declaration: Sed per Cu: after rie 
b h os 
rer, he qught; to have pleaded it ſpecially, and to.pzay Judgment 
i he thoutd be compellev to anſwer pending the Writ of 'Crroz,  * ; 


3.) Ji a Trit-of Eero to reverſe a Fine, Infancy was af: Nam. 237. - 
ſigned fox Erro2, and a Scire facias iſſued againſt the Tertenants fe 
and Cogniſee, who plead'in nullo eſt Erratum: Et per Hale Ch. afigned, 
Juſt. where Erro; is well aſſigned (as tis in this Caſe) there Pans: Fies:/ 
in nullo eſt Erratum amounts to the Confellow of the Fai, but math, mp 
where the Erro2 is not well aligned, there in nullo eſt Erratum Confeſſion of 
amounts to a Demurrer; now in the pzincipal-Caſe the JInfan- *** 
cy was well aſſigned as an Erroz in Fact, / therefoze the Defen- . 
dants ought not to have pleaded in nullo eſt Erratum, but they 
ought to have pleaded to Iſſue upon the Scire facias, + 

N NN ante + Wk b $134 of! 110 „ Raym. 38 1. 


nne r rr 201 40 B. | ; 
(40 Reſolved by the Lords Spiritual and Temporal, that Caſes Appeals «nd 


of Appeals and Writs of Error ſhall continue, and are to be pro- 1 


ceeded on in ſtatu quo, &c. as they ſtood at the Diſſolution of good after 
the laſt Parliament, without Beginning again de novo; and ne Parlia- 


ment is diſ- 


like⸗ folved. 


4 
— 


398 WRIT of ERROR. 


{ikewile, that the Diſſolution of the laſt Parliament doth not al. 
ter the State ot Impeachments bꝛought by the Commons in that 


Parliament. 


; Collins woe Seevingron. Hill. 9 Will TIL. C B. 


Where a (t.) Toe. Plaintit obtained a Judgment ka 1 the De⸗ 
3 fendant bzought a CUrit of Erroz, luppoling the 
p-r/«deas, Judgment to be fo2 201. adjudged this was no Superſedeas, fo2 
Executfons are favoured in Lam as the Fruits of Ben's Ations, 
and therefo2e ſhall.not be delayed without apparent Cauſe, which 
was not in this Caſe, becauſe this could not de a Krit of Erd 


upon that Judgment. 
Witty werſus Lelchampteil A x Will. m. B. R. 


Where che (2) R. gave a Matrant of Attomey-to confeſs u Judg- 
not und ment to W. W. as of Trinity-Term, and after-" 
ed by the wards to hang up that Judgment, he bz2onght a Clrit of Err, 
wk of Er- Tefte 27 june, returnable 12 July following W. W. the Judg- | 
ment-Credito2 havinix Motice \of this Batter, entered up the 
Judgment as of the laſt Day of that Trinity-Term, fo that the 
TUrit ot Erro2 was returnable befoze the Judgment was ſigned; 
and upon a Complaint to che Court of this Batter, they would 
do nothing in it, koz ik it wag a Trick, it was an honeſt one, 
and to obtain a juſt Debt: Do per Curiam, this Judgment is 
not ſuſpended by this ne be NN aliter 1 * eta ah had 
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Writ: of Enquiry. 399. 


Carlton verſas Mortaugh. Hill. 2 Annæ. 


(3) IXX/ NIC of Erro2 was bzought in B. R. updu u Judg: {52k 26 
12 ment in C. B. and the Plaintiff in Erro2 aligned the plaintiff 

Mant of an Dꝛiginal fo2 Erro? ; the Defendant in Erroz pleaded _—_— have 

a Releaſe of all Errozs, but laid no Venue, where-the Releaſe/was 5.0.5. 

made, fo2 which Cauſe the Plaintiff demurred to the Plea, and ther any O. 

in arguing this Demurrer it was admitted, that the Plaintiff 3 "hi 

could not pꝛay a Certiorari to certify whether there was any Ozt- 

ginal o2 not, becauſe the Defendant by his Plea. had confeſſed, that 

there was none, the Fault being cured by the Releaſe of Exro2s, 

and ther ekoze it was doubted whether the Court could award a 

Certiorari, and without it they could not reverſe'the Judgment; 

fo2- where the Plaintiff in Erro2/alligns a good one, and the De⸗ 

kendant pleads an ill Bar, upon which there is a Demurrer, the 

Court muſt reverſe the Judgment, ' becauſe the Erro2 is confeſſed 

and admitted. Et per Holt, Ch. Juſt. where a Releaſe of Errozs 

is pleaded by the Defenvant, and upon Iſſue joinen tis found fo: 

the Plaintiſt, the Court cannot reverſe the Judgment, 
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Pagett Ver ſus Preſton: 


udgment 


| *tatus Afſumpſit, and alſo on a Bill of Exchange; the half not be 
Dekendant quoad the Bill of Exchange demurred, and ſaid nothing fer «fide af- 
as to the Indebitatus Aſſumpſit, thinking thereby to make a Diſcon- of Enquiry 
tinuance, if the Plaintiff did not take Judgment by nil dicit, executed. 
which he omitted, and only joined in Demurrer ; afterwards, when 
the Paper-Book was made up in the Office, the Clerk of the Pa⸗ 
pers left out theſe Mods, quoad Billam Excambii, and the Cauſe 


being put in the Paper Judgment was given fo? the n, | 


£1.) ASE in which the Plaintiff declared upon an Indebi- Where a 


S 
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and a TUrit of D was executed; and now upon a Motion 
to ſet aſide this Judgment koz Jrregularity, by omitting theſe 
Cows, quoad Billam Excambii, Holt Ch. Juſt. ſaſd they came too 
late, fo2 they ſhould have taken Notice of it when it came into 
the Paper- Office, and not ſtap till a TUrit of Enquiry was erecu- 
ted; 'tis a Trick, foz the Defendant concluded, that the Plaintiff 
would not take Notice of it on a Demurrer, being a Thing of 
Courle z therefoze the Judgment was confirmed, 


* 


Eaſt verſus Eſtingron. Mich. I Annz B. R. | 


1 Salk. 130. (2) N this Caſe it was held, that fn all Superioz Courts the 
| Judge (ends his Pꝛecept to the Sheriff to enquire of Da- 
mages; but in London in all Inferior Courts an Enqueſt is ſum- 


moned in Court, and the Court takes the Inquiſition of Da⸗ 
mages. 


Lev. 23. (3) In Replevin, the Defendant avowed toꝛ Rent arrear, the 
Where the Platntiff replied Non conceſſit, &c. upon which they were at Iſſue, 
Finding by a and the Jury found the Galue of the Cattle taken, but did not 
Jury ſhall find what Rent was in Arrear, ſo as the Cattle might be ſold to 
vor be ſup- ſatisfy the Rent accozding to the Statute 17 Car. 2. and it being 
3 . moved, that this might be ſupplied by a CUrit of Enquiry, as it 
quiry. was in Specott's Caſe; per Curiam, it was ſo done in that Caſe, 
becauſe the Party might have his Judgment at Common Lam; 
but now, by this Statnte *tis enacted, That the Value of the 

Rent ſhall be enquired by the ſame Jury which tries the Iſſue, and 


therefoze it cannot be ſupplied by a — * Cw 


E HE 
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T AB L E. 


1 
Abatement. 


O Advantage ſhall be taken of 
Error in a Declaration upon a 
Plea in Abatement, the Defen- 
dant ought to demur. Page 19 
Where a Plea is in Abatement, the 


Party may waive it and plead the 
General Iſſue. Rats 211 


Acceptance. 


Where one may refuſe to accept a 
Thing by Parcels. 2 
On 2 Diſtreſs for Rent-arrear, if the 
Leeſſee tender Part, the Leſſor is 
not bound to accept it. Ibid. 
Where the Acceptance of Rent ſhall 
\ diſcharge the Forfeiture. 


Where Acceptance of Rent will not 


dan. a hong Leaſe. 1 0. 4 
Acgulttance. 


For 50 A at Michaela, *y 4s is 


DENG of all former Arrears. 


TIES action on the Caſe. 
Where tis not neceſſary. that a Me- 


morandum of the A e ſhould 
l 1 15 


de in Writing. 


298 


| Where it will lie on the Poſſeſſion 


without any Propert Page 
Where it will le before the Thing N 
greed on is done. 95 
Where it lies upon the firſt Failure 
of Payment, where not, 6 
Where it doth not lie for e 
Keeping his Fire. 
It lies againſt one who enters on a 


Thing agreed on, and doth not 
perform it. 11 


It will not lie for Keeping a mad 


Bull, without alledging Scienter. 


12 
It will not lie for malitiouſly procu- 
ring one to be indicted for a Riot, 
unleſs expreſs Malice and Damages 
are proved. ans 
Nor for procuring one to be indict- 
ed for Barretry, after an Acquittal 
by Nolle proſequi. 245 
It will not lie for hindring a Man 
to vote at an Election for a Mem- 
ber of Parliament; this was a- 
ainſt the Opinion of the Chief 
Justice. ie Sail 


17 
0 108 Adlon popular. n 
Where it lies, where not. 7 
addition. i 10 

ber 


. wn Addition after the: Aro 
diFns is ill. > 
Fff "Tis 
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"Tis not t neceſſary 1 in a Homine Reple- 
giando, Page 20 


adminiſtration. +. 


May, be granted to the Siſter of the 
Half-Blood, if - unmarried, 
there is a Brother 1 in the ſame De- 
gree. 21 

When duly granted it cannot be re- 
pealed. 21,22 

Where Plene adminiſtravit is a good 
Plea, where not. 22 


Admiralty. 


Adjudged, that Seamen loſe all their 
| Wages where a Ship is loſt be- 
fore ſhe arrives at a Port of Deli- 


very. 23 
Where a Bond is triable in the Ad- 


miralty, where not. bid. 
In what Caſes the Maſter may pawn 
a Ship, and in what not, 24 


Kath no Juriſdiction, but where the 
whole Thing is done at Sea. Ibid. 


Advowſon, 


a, 


Where tis in groſs, and where tis 
appendant. 24, 25, 40 


alehoule. 


Seſſions cannot ſuppreſs an | Alchouſe 
- licenſed by two Juſtices, unleſs 
| * FOE Diſorder. * 27 


Alias dittus, 
Where 'tis proper, where not. 238 
$ Allien. 


Ol his Capacity in Reference to Free- 
holds I to Chattels real and 
1 EA 18 28 

0 5 6 


tho?. 


How Lands deſcend amongſt Aliens. 
Page 129 

Where he is ſued as Executor, the 
Trial ſhall not be per en 
linguæ. 5 [$63 
Such a Trial never allowed withour 
Prayer. Lid. 


Amendment. 


Where it ſhall be made in Affirmance 
of judgment. 30 
Where the Niſ prius Roll ſhall be a- 
mended by the Plea- Roll. 31 

A Record of the King's Bench ſhall 
not be amended by any of the 
Pleadings in an interior Court. 
bid. 

Whilſt the Huis is in Paper, 
the Court may give Leave to a- 
mend any Fault, but not when in 
Parchment, for tis then a Record. 
Ibid. 

After a Demurrer there is no amend- 
ing without Leave of the Court. 
Ibid. 

The Court may give Leave to amend 

the Roll at any Time during the 


_ - Term, but not after. 32 


Where a Scare rs is not amend · 
able. 1bid. 
Amendments not allowable in crimi- 
nal Caſes, 38 
Where the Defendant was ſued 12 
the Name of E. G. Knight, and 
he pleaded, that he was a Baro- 
net, the Plaintiff could not get 
Leave to amen. 236 
Where a Variance ſhall be amended, 
c Ha __ alt the Right, 368 


amerciament. £7 


How it differs from a Fine. 33 
Antiens Demeſne. 


Where a Recovery ſuffered . in a 
Court 


The. TAB L E. 


. _ * 


Court of Antient — 13 a Bar 
to an Eſtate- tail. 
Where a Fine levied in that Court 
is a Diſcontinuance. Ibidl. 
Where the Tenure is traverſable, 
and not the Being pleadable in the 
Lord's Court. Ibid. 
Where a Fine levied of ſuch Lands 
is void, and a Writ of Deceipt 
lies by the Lord of the Manor. 35 
How Tenants in Antient Demeſne 
came to be diſcharged of Toll. 36 
Where in Pleading they need not 
ſet forth their Title. Ibid. 
They may join in a Preſcription for 
Common. 279 


Appeals. 


In an Appeal of Murder the Fact 
was laid in a Pariſh where it 
ought to be laid in a Vill, but 
held good. 380 

What is a good Plea to an Appeal 
of Murder brought' by the Wi- 
dow. 37 

It lies at any Time within a Year 
and a Day after the Death of the 
deceaſed, Ibid. 

Formerly there was no Proceedings 

allowed on the Indictment till a 

Tear after the Fact, that the Party 
might bring an Appeal. 314 

A Nonſuit after Appearance is pe- 
remptory. 37 

Where Auterfoits convict is not a 
good Plea in N to an Appeal. 


There cannot be an Amendment in 
an Appeal for Murder. 735 
Tho' the Parties agree, the Appellee 
muſt be arraigned before he can 
plead a Releaſe and be 65 


11 


Ph Appeals from \Dypers, 
An Order diſcharged upon an Ap- 


Pl to the Seſſions is concluſive 


Page 34 


„ 


wens 


only deen the oontending Pa- 
riſhes ; but if confirmed upon an 
Appeal, tis binding to all Pa- 
rithes. Page 260,261 
Muſt be to the next Seſſions after the 
Order is made. 258 


Appertaining. 


What may be (aid to be Appertain- 
ing, and to what, and to what 


Apprentice. 


Order to diſcharge him quaſhed, be- 
cauſe: made only by three ]uttices, 
when four are required by the 
Statute, 41 

Quaſhed, for that the Trade is not 
mentioned in the Statute 5 Elz. 

Ibid. 

Where the Maſter dies, his Executor 

muſt provide for the Apprentice. 
33 
Where the very Trade is mentioned 
in the Statute, it need not be a- 
' vert'd, that ir was uſed at that 
Time“ 1 
Indictment for enticing him to abſent 


from his Maſter, not good. 190 
Appzop ation. 
By whom, to whom, and how to be 
made. ; A943 
Acbitrament. it 


Whenk ks darm to the Sub. 
miſfion, and where not. 44 
ee a Plea is good, where not. 


45 


Archbithop. 


Hath a Power over all the Biſhops 
of his Province, and may hold his 
Court any where in it. 90 


Arch⸗ 
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| Archdeacon. 


Where he forfeits his Right to grant 
the Office of Regiſter, the King 
ſhall have it. Page 252 


Arreff, 


The Defendant was arreſted in the 
Temple, the Court made him give 
Special Bail. 45, 285 

Arreſt in the Night is good. 46 

In Weſt minſter- Hall upon meſne Pro- 
ceſs, fitting the Court, the Defen- 

dant may be diſcharged upon Mo- 
tion, but not if upon an Execu- 


tion ; but the Bailiff is puniſhable. _ 


bid. 
Aſſault. 


What is a good Juſtification in Al- 


. fault, and what not. Lid. 


Aſſets, 


An Eſtate for the Life of another is 
Aſſets but not diſtributable. 137 
What ſhall be Aſſets, and when, 
and what not, 106, 107 


Allignee and Aſſignment, 


Where an Aſſignee is bound to re- 
pair, and to all Covenants which 
run with the Land. 3, 4 
Where the whole Term is aſſigned, 
the Aſſignor cannot bring an Ac- 
tion againſt the Aſſignee, becauſe 

be hath no Reſiduary Intereſt. 10 


Where the Aſſignee ſhall have the 


Advantage of all Covenants which 
run with the Land, but not of 
collateral Covenants. / 


47 
Where he may bring an Action of 


Debt upon the Privity of Contract. 
| 4 118 
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Alle. 
Where the Action is good. where 
not. Page 247 
Aſſumpſit. 


Not good, where brought for Mo- 
ney then the Defendant promiſed 
to pay 57 15; 8 
After a Judgment by Default, it was 
objected, that the Plaintiff did not 
ſet forth, that the Defendant pro- 
miſed, yet held good, 3 


Attachment, 


A Foreign Attachment charges only 
the Debtor, or his Executor, but 
not the Ordinary. 1 8:49 

Where Money awarded to be paid 
may be attached. q Bid. 

Where a Procedendo was granted 

after an Attachment. bid. 


Attoznep. 


Where he brought an Action for his 
Fees, and the Defendant pleaded, 

that he had not given him a Bill, 
as required by the Statute 3 Fac. 

adjadged good on a Demurrer. 
This Statute doth not extend to : 

Special Action on the Caſe upon a 
. Promiſe to pay the Fees 50 
Where he appears without a War- 
rant roy ſhall not be 
et aſide if he is reſponſible. Lid. 


attoꝛnment. 
Where tis not neceſſary to create a 
Priv ie g men tua 51 
Where an Eſtate ſhall veſt without 
any Attornment. 19 oi 


| Aber · | 
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| Averment. 


Where an Adminiſtrator btought an 


Action during the Abſence of the 
Executor, he muſt aver, that the 
Executor is abſent. Page 23 
Where an Averment is neceſlary, 
and where not. 52 
Negative Pleas need not be averred 
with hoc paratus eſt verificare. $2 
No Averment ſhall be allowed a- 
gainſt the Teſte of a Writ, where 
tis in Support of Juſtice z but tis 
otherwiſe where 'tis to juſtify a 
Wrong. 
Where it ſhall not be made againſt 
a Point tried by the Jury. 151 
It ſhall not be allowed either to Sup- 


port or Defeat a Will. 334 
 Avowpy.. 

In Avowries both Plaintiff and De- 

fendant are Actors. 53 


Where the Avowant ſhall have a 
Return Habend, and where not, 
upon Tender of Coſts and Damages. 


Did. 
Where he cannot have a Return 


unleſs he ſhew a Property. Ibid. 


Avowry cannot be made by one 
| Jointenant alone, becauſe it goes 
to the Right, but Tenants in Com- 
mon may fever in an Avowry 
207 

Where the Avowant need not ſet 
forth any Title. 306 


_ - muſt ſet forth in whom the Fee is, 


derived. 307 


In Avowry for Rent, the Plaintiff 


replied, that he was ready on the 
Land, and on the Day of Pay- 
ment till Sun fet, fc. and con- 
_ cludes, Et petit judicium & damna, 
it ſhould be de damnis. 


33, 397 


344 


Zuthozity. 


May be divided, but an Intereſt cari- 
not. Page 44 
Where a Man hath an Authority, 
and not an Intereſt, all Acts done 
by bim ſhall be taken to be done 
purſuant to his Authority; but 
when he hath both an Intereſt and 
an Authority, then it may be 
done by Vertue of his Intereſt. 
Of the Difference between an An- 
thority and an Intereſt. 223 


B. 
Ball. 


Ur in upon the Removal of 
a Cauſe by Habeas Corpus, are 


not liable. _ 
Debt lies in B. R. upon a Recogni- 
ſance of Bail in C. B. I bid. 


Proceedings on a Bail- Bond muſt 
ſtay where there is no Return of a 
Cepi Corpus. . 
Wbere a Priſoner diſcharged on the 
Act of poor Priſoners muſt find 
Special Bail, if afterwards he is 
arreſted at the Suit of another for 
above 100 J. 56 
Where Bail is put in upon a Writ of 
Error, the other Side hath twenty 
Days Time to accept againſt oy. 

| bid. 


| Bail not allowed in criminal Caſes. 
If for Damage feaſant the Avowant + 


Lid. 


Where it may be allowed in fach 
and how the particular Eſtate is | 


Caſes. -: | 38 


Ca. $4. againſt the Principal, and v 


eſt inventus returned, yet the Court 
will receive a Render in Favor of 
the Bail. On 3 
Where the Bail may plead the Death 
of the Prineipal. 30137 


6g Bail 
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Bail in a Writ of Error cannot Ren- 
der the Principal. 
After the Plaintiff hath accepted an 
Aſſignment of the Bail-Bond, the 
Sheriff ſhall not be amerced. bid. 
One in Execution for Ulury is not 
bailable. . 398 
Judgment againſt ſeveral Defendants, 
| ſome ſurrender theinſelves, yet 
the Bail are liable as to the Reſt ; 
burt if they are taken by the Plain- 
tiff, and do not Surrender, then 
the Bail are not liable as to the 
Reſt. 158 
Of Hire fecias againſt the Bail. 296, 
| 293. 320 
Bail taken in Execution, and paying 
Part of the Money, the Plaintiff 
may proceed againſt the Principal 
for the Reſt. 158 


Bailiff. 


A Common Bailiff is not bound to 
ſhew his Warrant, but a Special 
Bailiff muſt. 45 

Where he knows the Sheriff hath the 
Writ, he may arreſt the Defen- 
dant without having the Warrant 
in his Poſſeſſion. 46 


Bankrupt. 


A Compoſition made by Vertue of 
the Statute is final. 59 
dale of Goods by him after an Act of 
Bankruptcy is voidable by the 
Commiſſioners or Aſſignes, by an 
Action of Trover for the Goods ; 
but if they bring an 4ſſumpſit, or 
an Action of Debt, that affirms 
the Contract. Ibid. 
Compoſitions made by the Parties 
Signing it, binds the Reſt of the 
„ 
The Bankrupt in his Plea, reciting 
the Statute, made it Nonſence; 
adjudged not good, for he did 


3 


| 


Page 57 


60 


5 Page 60 
After an Act of Bankruptcy done, 
but before any Commiſſion taken 
out, the Sale of Goods by the 


Bankrupt is void. 60, 61 
Two Partners, one commits an Act of 
Bankruptey, this ſhall not prejudice 
the Intereſt of the other. 61 


| Baptiſm, 


Cuſtom to pay for baptizing triable 
at Law. 86 


Bargain and Sale. 


Without any Conſideration not 
good, without an Attornment. 62 


Baron and Feme. 


Where they are Defendants they 
maſt not plead per Attornatos, be- 
cauſe they are but one Perſon in 
Law. 8 62 

Seire facias by Husband and Wife on 
a judgment obtained by her dum 
Jola, and after the Execution a- 
warded the died, the Right ſur- 
vives to the Husband, and not to 
her Adminiſtrator. 63 

Where ſhe ought not to be joined in 
the Action with him, unleſs an 
expreſs Promiſe was made to her. 


Where they Mortgage her Lands 
and ſhe dies, the Husband ſhall re- 
deem, and if he dies, ſhe ſhall re- 
deem, but not his Executors. 64 

Where he alone may have an Ac- 

tion of Debt upon a Bond made 
to her dum ſola, * Ibid. 

Where ſhe ſhall not be ſeparated 
from him by hard Uſage. 139 

Debt againſt Husband and Wife on 


id. 


a Devaſtætit by both, this was held 
ill on a Demurrer. 160 
Where 
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Where Adwiniſtration/of the Goods Order, that the reputed 


of the Wife ought to be granted 
to the Husband, unleſs ſhe is Exe- 
- cutrix to another. Page 
Where he made her Executrix, and 
gave her the Reſduum of his 
moveable Goods, and died, and 
then ſhe died before Probate, Ad- 
miniſtration muſt be granted to 
the next of Kin to him ; but if the 
whole Refdurnm had been given 
to her, then it muſt be granted to 
the next of Kin to her. 21 
Where ſhe ſurvives her Husband 
ſhe may be charged in a Devaſta- 
dit done by him whilſt living. 126 
Where the Hausband dies before he 
received her Portion, it ſhall go 
to his Executor. 65 
Plea to an Action of Debt on a 
Bond to leave his Wife ſo much 
Money if ſhe ſurvived, not _ 
14 


the Husband ſo much Money 
when he made her a Lady, good. 
Bid. 
Where they muſt join in the Action 


and where he may ſue alone. 105 
Proteſt not neceſſary to an inland 


Where a Term for Years is ſettled in 
Truſt for her Jointure in Purſu- 
. ance of Articles before Marriage, 
or where ſhe hath a Term, and 
aſſigns it before Marriage, the 
Husband can never charge it. 368 


Bar. 


Where Matter in Bar ſhall not be 


pleaded in Abatement. 1 
Where a Plea is not good in Bar, 
but good in Abatement. 


Baſtard. 


Muſt be ſettled in the place where 
born, unleſs the Mother was 
there delivered by Fraud. 66 


The Father of the Wife promiſed 


a Father 
ſhould give Security to perform 
it, not good. Page 66 


Bill of Erchauge. 


Difference between a Bill payable to 
the Drawee, or Order, and to 
him or Bearer, | 67 

Where 'tis payable to Drawee, or 
Bearer, 'tis not withia the Cuſtom 
of Merchants, but to him, or Or- 
der, tis within the Cuſtom, id. 

Where 'tis payable to Drawee, or 
Order, the laſt Endorſee may 
have an Action againſt any of the 

Endorſers. 68 

Bill endorſed to another for a prece- 
dent Debt due to the Endorſee, 
the Debt ſtill remains if the Bill 
is not paid. Ibid. 

The Plaintiff declared on a Cuſtom 

in London, for the Bearer to 
bring the Action; if the Defen- 
dant demurs, and doth not tra- 
verſe the Cuſtom, the Plaintiff 


{ball have Judgment. Ibid. 
Infancy pleaded to an Acceptance of 
a Bill of Exchange. 197 


Bill, 9 
Where a Bill is accepted, in ſuch 
Caſe the Acceptor is anſwerable 
for the Whole, and an Action 
doth not lie againſt him for Part. 


Action dath not lie againſt the En- 
dorſer without endeavouring to 
find out the Drawer, or a De- 
mand of the Money of him. 70 


Bill payable to Drawee, or Bearer, 
id. 


was loſt, and found by a Stran- 


ger, who aſſigned it to another, 
good, but the Drawer may have 


Trover againſt the Finder. 71 


Bill 


— 
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Pill of Exceptions. 


Lies as well at a Trial at Bar as at 


the Niſ prius. Page 155 
Biſhop. 

The Manner of creating and tranſla- 

ting Biſhops. 71 


Bi ſhopricks are ſtill Donative in 4 
land. 72 


Bona notabilta, 


Bills of Exchange are Bona notabilia 
where the Debtor is, and not 
where the Bills are, for they are 
no Specialty. 70, 164 


Vonds. 


Where two are bound jointly and 
ſeverally, and one is taken in Ex- 
ecution, the Obligee may proceed 

_ againſt the other. 


How the Obligee muſt declare on a - 


Bond delivered after 'tis dated. 7 3 
The Obligor was bound in ſex tri- 
. ginta libris, and the Obligee de- 
clared for thirty ſix Pounds, and 
held good. 74 
Where three are jointly bound. the 
Action muſt not be brought a- 
gainſt two of them. 74 
The Obligor was bound in Quanto 
ginti libris, *tis void, becauſe this 
is inſenſible. 75 
Obligor pleads Payment of the Mo- 


ney, 'tis not after the Condition 
broken. 


Buidge 8. g 


Who are bound to repair them. 77 
Indictment for not repairing a 
Bridge, naught, becauſe it did not 


3 


118 


ſet forth what Sort of Bridge, and 
in what County. Page 77 
Information for not repairing a 
Bridge, the Attorney-General any 
have a Venire facias from any a 


jacent County, or it may be from 
the whole County. 381 


Purtal, 


The Parſon only can licenſe to my 
in the Church. | 6 
Regiſters for Burials and Baptiſm be. 
gan Anno 30 H. 8. 86 
Cuſtom to pay Fees for Burials tria- 
ble at Law. 86, 287 - 


Leſs Fees muſt be paid where buried 
than where the Party died. 113 


| By-Laws. 


Powers to make By-Laws are inclu- 


ded in the AQ of Incorporation it 


ſelf. | 76 
Wbere By-Laws are good, and 
where not. 76,78 
8 
Capias. 


N what Caſes it lies after Judg- 


ment, both againſt the Principal 
and Bail. 286 


Certificate, 


A poor Man coming into a Pariſh 
with a Certificate, ſhall not go 
back if he hath gained a Settle- 
ment ſubſequent to the Certificate. 

252 


Where tis to remove an Inditment, 
boch that and the Fjat muſt be 
| ſigned 
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ſigned by a judge; if to remove 
an Order, then the Fiat alone 
muſt be ſigned. Page 80 
The Certiorari was de duobus equis fe- 
lonice abdutis, but the Indiatment 
removed was de uno equo furtive 
abduFo, quaſhed for this Vari- 
e 23,2 213 ©: 21008 


It was granted to remove both the 
Indictment and Conviction for a 


Cheat. 1 90:2" vs 
Joint Iadictment againſt three, and 
another againſt one of thoſe three, 
and another againſt two of the 


Three and a Stranger, and a Cer- 


* _fiorari to remove all Indictments 
againſt the Three, quaſhed, be- 
cauſe it did not ſet forth vel eo- 
rum aliquem. 3 
An Order was made about foreign 
Salt, and the Certiorari was to re- 
move an Order made about Salt 
generally, quaſhed for that Va- 
riance. | 79 
It lies to a County Palatine: Ibid. 
Return of a Certiorari to remove an 
Order quaſhed, becauſe it was c#- 
jus quidem tenor, it ſhould have 
been qui quidem ordo ſequitur, Te. 

© 


Challenge. 


Where Three are indicted, they 


may join or ſever in their Chal- 
lenge z if they ſever, they cannot 


be tried jointly. _ 81 


The Jurors in a Writ of Inquiry 
cannot be challenged, but the 
Sheriff may ſet one aſide for * 

Reaſon ſhewed. - Ibid. 

Where a Challenge to the nay is 

not good. bid. 

Where a Challenge to eka 

. | rd. 
Challenge for Want of Freehold, 
where good, where not good. = 
| I 


£4. a® JOY * 


Chancelloz, 
Or Vicar General hath only a dele- 
gated Power. Page 90 

. Chancery, 


Prohibition granted to a Plaintiff in 
Chancery, for exhibiting a Bill 


upon a meer Indebitatus Aſſumpſet 
at Law, 82 


Bonds have no Preference to Debts 


on-{imple Contract in a Court of 
Equity. 83 
Chancery cannot interpoſe where 


Guardianſhip of a Child is devi- 
ſed. | 177 


Church. 


Pariſhioner is not bound to go to 


his own Pariſh-Church, ſo as he 
go to ſome other Church or Cha- 
pel. 88 
Where Churches are united by the 
Parſon, Patron and Ordinary, 
there is but one Parſon, but the 
Churches (till remain; but where 
they are united by Act of Parlia- 
ment, one of the Churches is ex- 


„ | 89 
Church wardens. 


How choſen, and tho' unfit, the 
| Archdeacon cannot refuſe them. 


go 


| Clerk of a Pariſh. 


Libelled againſt the Church-wardens 


for not collecting Money due to 
him by Cuſtom. _ 87 


Clerk of the Peace. 


When that Office farſt began. 250 
"ON Colour. 
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The TABLE. 


Colour. 


The Method of giving Colour. 


Page 273 
Commitment. 


How it muſt be fet forth in a Return 


of an Habeas Corpus. 93 


Common. 


A Commoner cannot juſtify the di- 
ſtraining the Beaſts of another 
Stranger on 'his Common, with- 
out ſhewing how he is damnified 
in it. 94 


Conditions of Bonds. 


Are the Words of the Obligee, and 


ſhall be conſtrued favourably for 
the Obligor, 95, 118 


Condition pꝛecedent. 


Where the Words Ita quod make a 


Condition: precedent, and where 
not. | | 39 
Where the Condition is precedent, 
where not. 95, 108 


Conſideration, 


Where 'tis good, and where * 
| 9 

Where 'tis not good, yet the Jury 

may give reaſonable Damages. 97 


Conſpiracy, 


If one is acquitted the other cannot 
be found guilty, and yet inſome 
Caſcs they may. 


Ibid. 
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* Conſtable. 


How choſen. Page 98 Y 
Where he may execute a Warrant 


out of his Pariſh, where not. 89 


Continuance and Dilcontinuance. 
Where a Diſcontinuance is helped 
by the Statute of Jeofailes after a 
Verdict, 130 


Coppihold. 


Will not paſs by improper Words, 


without a Cuſtom ſo to do. 
Where the Lord may grant a Copi- 

hold after Forfeitufe, and before 

Seiſure. * 100 


Coꝛoner. 


How choſen, and bow he tidſt ute 
Inquiſition, his Inqueſt is tra verſ- 
able. 5 Ibid. 


Cozpozatton. 


What it is, if by Preſcription it 
may have ſeveral Names, if by 
Charter, it can have but one 
Name. 102 

Whether it can have Gilda Mercato. 
ria, or not. 3349 

They may do an Act, tho' not un- 
der the Common Seal, and with - 

out the Hand of the Mayor. 103 

Wa?at Remedy if they neglect or 
refuſe to appear to an Action 
brought againſt them. 104 


Coſts, 


Where taxed after a Cauſe removed 
by Certiorari, without conſidering 
che Charges of the Court from 

whence 


The TA ABLE E. 
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whence removed, and yet Nad. 
Page 104 
A Panper pays no Coſts, unlefs up- 
on a Nonfuit or Verdict wainſt 
him. | 757 
Where a Cauſe is removed 
Defendant, in ſuch Caſe the Plain- 
tiff may have more Cofts than 
Damages. | 115 


Covenant. 
In what Cafes it will lie. 107 
To fave the Leſſee harmleſs from a 
Rent-Charge, if he pay it without 


Compulſion, he pays it in his own 
Wrong. 109 


Covenant to ſtand kerzen. 
Where the Words Dedit &: conceſſit 


will amount to z Covenant to 2 


ſeiſed. 
Of Covenants to ſtand ſciſed, 385 


County Palatine. 


Of the Privilege of Counties Pala- 
tine. 210 


Cannot be meerly by Prefcription. 
Ibid. 


Courts of Counties Palatine are O- 
riginal Superior Courts. 216 


Cuſtoms. _ 
Ought to have four Properties, (viz ) 


a reaſonable Commencement, to 


be certain, to have a Continuance, 
and not to be againſt the King's 
Prerogative. 112, 113 
Of Local Cuſtoms. Ibid. 
Where pleading Cuftoms is good, 
where nat. Ibid. 
Of Grand and petty Cuſtoms, what 
they are. 339 


CTCuſtos Rotulozm. 
Who he is, and when his Office 
' firſt began. 4 eee 
K D. 


Damages. 


HERE they are ned ter⸗ 
tain by any Statarte, Colts 
all be recovered as well as Da- 
mages, but where they are incer- 
tain Coſts ſhalt not be had. 114 
where they may beencreafed, where 
not. id. 
Where they may be releaſed as to 
One, and taken as to another. 
366 

There is no material Difference | de- 
tween Damages and Coſts, for 
Damages inctade Coll. 214, 
215 


Damage feafant.. 


In Avowry for Dama e feaſant, the 
Avowant muſt fet forth the Fee, 
and how the particular Eſtate is 
derived. 307 


"Date, | 


Of a Deed cither expreſs or implied. 
120 
Where. 'tis material in Pleading, 


353 
Dean and Chapter. 


How the may make Leaſes, and by 


- what Name. | 103 
Where they are Gunrdfany of the 


_Spiritnalties, Jede n 143 
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Death of either Party. 


A Bill in Chancery was exhibited a- 


gainſt Husband and Wife, who 
put in their Anſwer, and then he 
died, the Bill ſhall abate, it ſhe 
will have it ſo. Page 84 
A Contract was made for a Purchaſe 
of Lands, but before the Convey- 
ance was executed, the intended 
Purchaſer died; adjudged, that the 
Seller is a Truſtee for him. 85 
The Party died after the Judgment 
entered, but befote the Roll was 
brought in, and it being à poſt 
Terminum Roll, it was not received. 

f 116 

Where an Action founded on a 
Wrong done is brought againſt 
four Defendants, if one dies be- 
fore the Trial, the Plaintiff may 
proceed againſt the other; but if 
tis founded on a Contract, he 
cannot. 117 
Where the Action is abated by the 
Death of one of the Defendants. 

| | Lid. 
Judgment in Ejectment againſt two 
Defendants, then one dies, the 
Plaintiff may take Execution a- 
gainſt the Survivor. 319 
Where the Death of the Principal 
is pleadable by the Bail. 57 


Debt. 


On a judgment pending a Writ of 
Error, the Court will diſcharge 
the Defendant on Common Bail. 


| 5 
There was 100 l. due on a Gol? 
ſmith's Bill: the Drawee owed 
50 l. to V. R. and carried the Bill 
to the Drawer, who endorſed 301. 
paid, and gave VJ. R. a Bill on an- 
other Goldſmith for 50 l. who 


4 


ſoon afterwards broke; adjudged, 
that IV. R. might Charge the firſt 
Goldſmith, for , giving Paper is 
no Payment where there was an 
Original Debt due; tis otherwiſe 
where tis Part of the Contract to 
give JÞ, 1 Page 118 
Where, Debt will lie where there is 
no Privity of Contract, as be- 
tween the Grantee of the Rent 
and the Leſſe. 303 
Where it may be brought upon 
the Statute 32 H. 8. by an Execu- 
tor, for Rent arrear in the Life- 
Time of the Teſtator. 303 
Deed. 
Where it muſt be pleaded as it ope- 
rates by Law, 306 


Demurrer. 
Of general and ſpecial Demurrers, 


and the Reaſon of making the 
Statute 27 Elix. 


Departure. 


What ſhall be a Departure in Plead- 
ing, what not. | I23 


Deputy. 


Where he may At in his own Name, 
as well as in the Name of his 


Principal. 124 
Where a Woman may execute an 
_ Office by Deputy. 2 


Where a Deputation of an Office is 
good, where not. 251 


Devaſtavit. 


What ſhall be a Deveſtavit, what 
not: : 125 


Deviſe. 


r 1 1 * 


70 55 Devile. - 
ww 1 - ol AT. nn * 
To raiſe Portions out of the Profits 
of the Eſtate, is a Power to ſell. 
-i9 it nen if 0 15:15 
Deviſe of Portions to be paid to his 
Children at ſuch a Time, and if 
any die, &. then to remain to 
the reſt ſurviving; a Maintenance 
cannot be decreed, becauſe of the 


Deviſe over. Iubid. 
Diſability, 


Where he who is to perform a Con- 


dition may be diſabled, : where 


WW; nor. - w, | :1 1 41 | 


Diſcontinuance. 
Where 'tis helped by a Verdict. 


1% ; 129 131 

Where and in what Actions the 
Court will give leave to diſcon- 
tinue, and where not. bid. 
Where the Miſconcluſion of a Plea 
will make a Diſcontinuance. 210 


| To whom tis prejudicial. wo 131 
By what Statutes tis remedied, and 
for whoſe Benefit. a Lid. 
Diſcontinuances as to Remainders 

and Reverſions, are not remedied 


by any Statute. 132 


What ſhall be a Deſſeiſin, what not. 
Je ch 0! $1573 on 1 194 
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Leſſee from Year to Year; as long as 
both Parties agree, Was in Pofleſ- 
ſion for two Years and an half, 
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the Leſſor diſtrained for Rent At- 
rear in the two Years; adjudged 
he could not, ſed quære. Page 135 
Where Cattle may be diſtrained for 
Rent before they are levant and 
Couchant, where not. 136 


Diuribution. 
There ſhall be none amongſt Colla- 
terals after Brothers and Siſters 


Children, for the Eſtate ſhall go 
to the next of Kin of the Inteſtate. 


9 


An Eſtate pur auter Vie is Aſſets, bar 
yet tis not diſtributable. 137 
Divorce. 
For Adultery was antiently a Vincu4 
lo Matrimonii. 138 
Donative. 


Exempted from the Viſitation of the 
- Ordinary, and from Attendance 


at Viſitations. 140 
' Double Pen. 
Where the Plea is jen" ate 

not, 85 142 


Ejedment. od 


T HE Demiſe was laid on the 
2. Eſſoin-Day, and: yet good, 
for the Action and the Wrong 
done may begin on the ſame wy 


* 


Ot Entry. ; 8 - 


Without an Expulſion makes only 1 
a Seiſin, for tis no Diſſeiſin with- | 
out an Expulſion. 133 

lii | Eſcape. 


Eſcape. 


By one in Execution, the Creditor 
may retake him. Page 159 
Whether a Priſoner eſcaping might 

be retaken by an Eſcape-Warrant 

on a Sunday. & 148 
Whether he may be retaken by ſuch 
a Warrant by the Rabble, and 

without a proper Officer, and ad- 
- judged he could not. 149 
Where a Priſoner eſcapes the Entry 
af remanet in Cuſtodia in the Mar- 
- ſhal's Bock, is not a good Com- 
mencement of the Acton, 150 


Eſtappel. 
Where tis conclufive, 


* 


where not. 
e 
Evidence. | 


Depoſitions taken before a Coroner 
may be given in Evidence upon 
an Indittment of Murder, if the 

Witneſſes are dead. 101 

Of a Demurrer to the Evidence. 122, 


| 155 

What Things muſt be pleaded, and 
what given in Evidence. 252, 
oy 153, 135 
An old Deed, without Witneſles, 
given in Evidence, and held 
good, — 143 
Probate of a Will given in Evidence 
to prove a Man Executor, held 
good. 153,154 
Entry of an Order in the Office- 
Book, that Adminiſtration ſhould 
be granted, G. given in Evi- 
dence, and good. 287 
Where, and what Copies of Things 
ſhall be given in Evidence, and 
what not. | | I54 


Inditment againſt a Pariſh for not 
repairing: a Highway, they can- 
not give in Evidence, that an- 


b 1 4 £ * 
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other Pariſh is bound to repair it, 

for this muſt be pleaded. Page 183 
What cannot be given in Evidence 
upon the General Iſſue, and what 

may. 1. 0 £ +: 12489, 206, 73 
Matter of Juſtification cannot be gi- 
ven in Evidence where it cannot 
be pleade. 218 
Se 


Exception. 


Whit ſhall be an Exception out of 
an Exception. 156 


Exchange. 
% Þ 
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Of Lands, where the Word Ex- 
change is neceſſary in the Convey- 
ance, and where the Eſtates muſt 
be equal in Title, cho not in Va- 
lue. 157, 158 


of Execution. h 


Where Goods. were taken in Execu- 
tion, and ſold, and afterwards 
the Judgment was reverſed, the 
Defendant may have Treſpaſs if 
the Money is not brought into 
Cour. 4879 214 
The Goods are bound from the De- 
' livery of the Writ to the Sheriff. 1 59 
Where it may be ſtayed upon a Mo- 
tion, where not. 214 
Of Executions in general; © 296 


Executoy/\: 


Where he ſhall not put in Bail, and 
where he ſhall. | 57 
Where a Legacy is deviſed: to him, 
being no Relation to the Teſtator, 
the next of Kin ſhall have the Re- 
ſiduary Eſtate, and not the Exe- 
cutor. 5 82 
Where he ſhall' not pay Coſts. 105 
Where he may diſtrain for Rent due 
to the Teſtato. 136 
Where 


The TABLE, 


Where-he « may have - an Action for 
a Falſe Return of a Fieri facias, 
ern out by the Teſtator. Page 


* 111517 & 14 


Where he may have an Action of 
Covenant upon a Covenant, that 


his Teſtator ſhovld quietly enjoy, 
but was evicted. 160 


Where he hath: Aﬀets he may be 
compelled to redeem a Mortgage 
in Favour of the Heir. 

Where he may have Treſpaſs for a 

Wrong done to his Teſtator. 160 

Where the Obligee make the'Obli- 


gor Executor, tis a Piſcharge of 
the Debt. 162, 163 


Where de dies before Probate his 
Executor cannot be Executor to 
the firſt Teſtator. ee 


Executoz de ſon Tore. 


Is accountable to Creditors for no 
more than he recerves, bat he is 
accountable to the Rightful Exe- 
eutor or Adminiſtrator for the 

| W apont 161 


Extent. 


Where there muſt be a Liberate upon 
an Extent, and where not. 159 


Extoꝛtion. 


Information againſt a Common Fer- 
riman for Extortion. 200 
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161 


Felony. 


"Tis Felony to run away with Goods, 
tho delivered by the Owner. Page 


194 
80 is to ets: uſo of the Proceſs 
of _ "Law to e W 0 


Fences, 


Where the Cattte of a Stranger come 
into the Grounds of the Leſſee, 
for: want of repairing his Fences, 
the Leſſor cannot diſtrain them 
ſor Rent before they are levarit 
and couchant on the Land. 2 

"Ti not material, whether they were 
- thrown down 4 in the Night or in 
the Day-Time, to Charge the next 
Vills. 167 

A Preſcription, that the Occupiers 
of the next Field have Time out 
of Mind repaired the Fences, good, 
without ſhewing any Title in 
them. n 278 


zo —— q 
gow to be pleaded. | 


Hines and amerclaments. 


165 


Belong to the King, and the yo 
ſon why. 

Where a Fine my be mitigated, a 
- where not, 33 

Where an Action of Debt may be 


- brovght for 4 Fine, without a 


N > fy 4 
Fines, 

Where a Fine and Warranty is no 

"Bu, to en nen 27 "279 


Where 
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where levied at n upon any 
original Writ as well as now on a 
Writ of Covenant. Page 168 
Levied in a County Palatine. - bid. 
Where the 
Caption, and before the Return 
of the Writ of Covenant. bid. 
Levied by a Feme Covert under Age, 
who died before ſhe came of Age, 
good, Ibid. 


F oxible Entry, 


indictment quaſhed, becauſe it did 
not ſet forth what Eſtate the 
Party had. 4 169 

It muſt be expulit 6 diſſeiſivit, and 
therefore he muſt have ſome E- 
ſtate of Freehold. 169 

If an Inquiſition is taken by one Ju- 
ſtice, upon his View, he cannot 


deny a Traverſe. 170 
Foreign Plea. 

What is a Foreign Plea, what not. 

173 


Oath ought to be made of it in that 
Court, whoſe Juriſdiction is de- 
nied in proper Perſon, and ſittin 
the Court. Ibid. 


Cauſe of Action ariſing beyond Sea, 


how, and where it ſhall be 5 
| 5 I 
Fogery. 


Indictment for Forgery not good. 1 7 1 
Where tis good, tho incertain. 172 
Information for Forgery compound- 
ed. id. 
None who may be a Looſer by the 
Deed, or have the Benefit of the 
Verdict, can be a Witneſs. id. 


Foxelture, 


Where the Executor of an Alienee 
mall not forfeit after the Accep- 


154 


niſor died after the 


— ———— 


tance of the Rent by the Leſſor, 
O (131425 Page 3 

Where the Lord may grant a Copy- 
hold after Ferien and before 
Senne „ n N. 100 


Fraud. 10? 


Reſolutions upon che Statute of Q. 
Elia. of nen e 


174 
Freſh Purſuit. 1 8280 


And Retaking; where'r tis a a good Plea, 
where ns 5 5 20 


Gaming. 

W Here an Indebitatus Aſſumpſit 
will not lie for Money won 

at Play. 14, 175, 176 
Covenant, that his Horſe ſhall run 
four Heats, for 30. each Heat, 
tho' theſe are diſtinct Wagers, yet 
the Contract is entire, and being 


in the Whole above 100. is 
within the Statute. 175 


Before the Conqueſt all Lands in 
England were of the Tenure of Ga- 


velkind. 129 
N Guardian. [ 
How many Sorts of Guardians there 
are. 176 


His Duty by the Civil Law. 177 
Infant in Cuſtody of one who was 
- not Guardian in Law, he was or- 
dered to give Security not to ſuffer 
her to marry, Ge. 178 
Where the Guardianſhip 3 is deviſed, Fu 
the Chancery cannot interpoſe. 
177 
H. Heir. 


goes with the Inheritance. 
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l. 
Heir. 
Here he ſhall be reliev'd in 


Equity againſt the Penalty 
of a Bond. Page 84 


| Where he ſhall not be diſinherited 


upon doubtful Words in a Will. 
Where his Plea of Nient per Deſcent 

is not good. 157 
Debt againſt him, without ſhewing 

how Heir is good. 178 
Where he ſhall be relieved againſt 

an Executor who hath Aſſets. 179 
Where he ſells Land liable to the 
Debt of his Anceſtor before an 
Action brought againſt him, he 


ſhall anſwer the Value out of his 


own Eſtate. 180 


Where his Plea of Rien per Deſcent. 


præter reverſionem, &. is not 


good. Ibid. 
Þeriot. 


Surrender was made to Three ſucceſ- 
five, a Heriot is due upon the 


Death of each Tenant. 181 
Herijot-Service, - when, and how to 

be paid. 18532, g32 
. Highway, 


What ſhall be an Highway, and 
who hath a Property therein. 182 
Who is to repair it. Ibid. 


Leſſee for Years cannot be charged 


to repair it ratione tenuræ, for that 
id. 
Where a Highway is turned to an- 

. other Place, he who turns it muſt 
keep it in Repair. Vid. 


128 


Hue and Cry. 


Reſolutions on the Statute of Hue 
and Cry. Page 184 


+6 
Ideot. 


Here his Acts are void, and 
where voidable. 300 


Jeofails. 


The Statute of Jeofails extends to 
inferior Courts. 130 


Imparlance. 


Where it ſhall be given to another 
Term, and where not, in an In- 
formation brought. 185 
In what Caſes an Imparlance is to 
be allowed, and in what not. 186 


Incertainties. 


In Indictments and Informations; 39. 
42, 186, 188, 199 


Juditment, 


For a Miſdemeanor in Speaking 
. ſcandalous of King Charles the ws. 
| a 19 

It will not lie for Keeping an Ale- 
houſe without Licenſe, but this 
was againſt the Opinion of the 
Chief Juſtice. + 27 
May be found in the County where 
the Party died, and not where 
the Wound was given. 39 
Where the Charge mult be poſitive, 
and not by Implication. 39, 42, 
ta. GEN 1886, 188 
Where tis malitious, and an Igno- 
=. ramu 
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ramus found, or the Indictment is 
erroneous, an Action lies. Page 98 
Formerly the King did not proceed 
on an Indiament for Felony till a 
Year after the Fact, that the Par- 
ty might firſt bring an Appeal. 
314 

Where it lies for taking Goods, tho' 
they were his own, if taken by 
Force. 187 


Againſt a Woman for Scolding, 


quaſhed. | Ibid. 
Quaſhed for not ſetting forth, that 
the Jury were onerati to inquire 
for the King and the Body of the 


County. Tbid. 
Where it will not lie for a private 
Wrong. 188 


Quaſhed for Want of a Caption. Lid. 

Quaſhed where the Fact was not in- 

dictable. 189 

An Offence is not indictable where 

another Method of Puniſhment is 

appointed by any Statute, 197) 
1 | 1 


It will lie for Speaking ſcandalous 
Words to a Mayor of a Corpora- 
tion, unleſs he was in the Execu- 

tion of his Office. 190 

The Caption was jurat &. onerat, 
without ſaying imparel/at, good. 

5 #VEs | 191 

For perſwading a Juſtice of Peace 

not to take Bail in a Caſe that was 
bailable. 192 

For a Miſdemeanor in buying ſtolen 

Goods, knowing them to be ſtole, 


it will not lie, becauſe Acceſſary 


to the Felony, and he muſt be in- 
dicted as Acceſſary. 9 
It lies at the Seſſions for writing a 
ſcandalous Letter. 


Inducement. 


What ſhall be an Inducement to the 


Fact. 73,171 


3 


194 


Inducement to a Traverſe ought to 
contain ſufficient Title. Page 353, 


357 
The Inducement to a Traverſe can- 


not be traverſed.  Thid. 
Where an Inducement may be with- 
out ſetting out a Title. 355 


Jnduction. 
By a Mandate from the Archdeacon 


to one who doth not live in his 
Archdeaconry, good. 195 


Inkant. 


What Leaſes made by him are void, 


and what voidable. 196 
What Contracts made by him are 
good, and what not. Ibid. 


How he muſt ſue and be ſued. 1bid. 


For what he is puniſhable. id. 
He is chargeable for Money lent for 
Neceſlaries. 196, 197 
Where Infancy is pleadable in A- 
batement, it ſhall not be aſſigned 
for Error. 197 


Inkerioꝛ Courts. 


Where a judgment was pleaded in 
an inferior Court, without an 
Plaint levied, and held good. 212 

Caſe lies for ſuing one in the infe- 
rior Court, when the Cauſe of 
Action did not ariſe within the 
Juriſdiction. 9 216 


Inkozmation. 


On Penal Statutes made before the 
Statute 21 Jac. muſt be brought 
in the proper County where the 
Fact was done, but not upon ſuch 


Penal Statutes which have been 
made ſince. 199, 200 


Who ſhall be a common Informer, 
who not. 


200 
In- 
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Information for ſelling live Cattle, 
not having kept them ſo many 
Weeks. Page 199 


Inhibition 


What it is, and the Effects of it. 20t 
Inſtitution or Collation by the Bi- 
ſhop is void, where there 1s an In- 
hibition by the Archbiſhop. 201 


Innuendo. 
Where tis good, and where not. 225 
Irillitution, 


Without any InduQion, is a Plenar- 
ty againſt a Common Perſon. 195 


Intention. 


Wbere after à Verdict ſuch Proof 
fhall be intended to be made at 
the Trial as might ſupport the A- 


Joinder in Aion. 


Where Two ot more have joint Da- 

mages, they may join in the A- 
Aion. a | 

What Perſons may join and be join- 
ed in Actions. 202, 203 


Caſe and Treſpaſs, or Caſe and Tro- 
ver may be joined, but Aſumpſet 


and Trover cannot. 202, 204 
What other Actions cannot be join- 
' 0 203 
Where Two, or more, have joint 
Damages, they may join in the 
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Reſolutions upon Jointenancies, and 
Tenancies in Common, 204 
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Surrender of a Copyhold to the Ule - 


of his five Children equally to be 
divided, and to their Heirs, makes 
a Jointenancy, Page 206 
e Jointenant may diſtrain, but 
he cannot avow alone, becauſe 
that goes to the Right. 207 


Ilſue. 
If Informal, tis aided by a Verdict. 


N I 
Cannot be joined upon two News. 
3, - | 1bid. 
Tho' the Matter is Contradictory, 
yet there muſt be an Affirmative 
and Negative. 288 
Where the Iſſue is immaterial, and 
Where not. 121, 208 
Where Iſſue is joined upon an im- 
material Thing, if tis found for 
the Plaintiff he ſhall have Judg- 
ment. . 305 
But where tis taken upon an imma- 
terial Travers, there muſt be a Re- 
pleader. 11 305 
'Tis Informal, if the Words ſuper pa- 
triam are omitted. 209 
Where there is an Affirmative and 
Negative, the Pleading muſt con- 
clude to the Country, and not 
with hoc paratus eſt werificare. 210 
Where the General Iſſue is pleaded, 
and not entered, the Defendant 
may waive it within four Days of 
the Term, and plead Specially, 
ſo if he plead in Abatement, he 
may waive it and plead the Spe- 
_ cial Matter. © 800274 
Where the Legality of a Warranc 
muſt not be put in Iſſue. 354 
Where a Travers amounts to the 
General Iſſue, tis ill. 356 


Iſſue of the Body. 


Where the Word iſſue makes an 
Eſtate-Tail in a Will, where not. 
| | £191 12 


Judg⸗ 


"The TABLE. 


Judgment. 


Lands are bound, as to purchaſers, 
from the Signing the judgment. 

| Page 159 

Where a Judgment in an Inferior 
Conrt was pleaded without any 
Plaint levied, and held good. 

| 112 

After a Rule to ſign judgment, there 
muſt be four Days excluſive before 
tis ſigned. Ibid. 

A Judgment cannot be affirmed in 
Part and reverſed in Part. Hid. 
Every Judgment muſt be both com- 
pleat and formal. 213 
Of Judgments by Nil dicit, and by 
Default, and by Departure in De- 
ſpight of the Court. Ibid. 
Where tis ſigned four Days after 
the Return of the Poſtea, the fourth 
Day muſt be excluſive. 215 


Jurisdittion. 


Caſes concerning exempt Juriſdic- 

tions. 79, 80 

What ſhall be intended to be out of 

the Juriſdiction, and what _ 
21 

Where Infra Juriſdictionem muſt be 

alledged in Pleading. Aid. 


Juſtice of Peace. 


Where Property is in Queſtion the 
Juſtices of Peace have no Juriſ- 
diction. | 217 


Juſtification. 


Under a Preſentment ina Court-Leet, 
good. | ; 52 
Cannot be given in Evidence where 
it cannot be pleaded. 218 


Where one cannot juſtify a Treſ- 
Ibid. 


paſs unleſs he confeſs it. 
2 


3 * 


Where a Juſtification muſt go to the 


Whole, and where to Part. Page 
Fay 218 
Where 'tis repugnant. Tbid. 


Juſtification under a Judgment in a 
Court-Baron ill, becauſe a Levari 
facras was ſet forth when it ſhould 


be 2 Diſtringas. 219 
| 2 
King. 
O 1 A to Pardon 7 


Fines for Offences belong to him, 
and the Reaſon why. Ibid. 


L. 
Lancaſter. 


Rected into a ' County-Palatine 

by Act of Parliament, Anno 50 

4 3. | 111 
There is one Seal for the County- 
Palatine, and another for the 
Dutchy. 1107 Ibid. 
What Things the King may grant 
under the Dutchy Seal, and what 
not. | Bid. 


The Diviſion of Laws. 112 
Of Laws in General, and of the 
Common Law. 222 


e 
From Year to Year, as long as both 
Parties agree, is a Leaſe for two 
Years. | 135 
After a Year is commenced neither 


of the Parties can determine their 


Leaſe 


The 


TABLE. 


Leaſe at Mill. 


The Leſſee cannot determine his Will 
after a Quarter is begun, without 
2 Quarter's Rent, nor the Leſſor 
without looſing a Quarter's Rent. 


Page 222. 


Leaſe fo2 Pears. 


The Leſſee granted the Lands to V. 
R. his Executors, &c. Habendum 
to him and to his Executors after 

the Death of the Grantee ; ad- 

Judged, that the whole Term paſ- 
8 ſed. e 8 222 


Lecturer. 


The Ordinary may licenſe him, but 
cannot determine the Right to 
the Lectureſhip. 87, 144 


Leet. 


Jaſtification under a Preſentment in 
a Court-Leet, good. 52 


Legacy. 


Is properly triable in the Spiritual 
Court; but when tis to be paid 
ont of the Lands, the Remedy is 
in Chancery. 223 
In what Caſes an Executor is not 
bound to pay a Legacy. Ibid. 


Libel, 

What ſhall be a Libel, 
5-8 224, 225, 226 
Where the Information and the Li- 


del bat in one Word, tis ill. 
43 224 


| Where Non Aſſampſit infra ſex Annos, 


and what not. 


Liberate. 


Where the Sheriff may deliver a 
Thing extended without a Liberate 
directed to him, and where there 
mult be a Liberate. 159 


Lights, 


Where Stopping Lights is a Nuſance, 
and how to be abated. . 247 


Limitation of Afton. 


Where the Statute of Limitations 


ſhall not be given in Evidence, 
and where it ſhall, 154 


is a good Plea. Ga 
Where the Statute is not well plead- 


ed. Ibid. 
To what Caſes it extends, and whe- 


ther to Mariners Wages. 227,228 
Where a new Promiſe or Acknow- 
ledgment will revive the AQion. 


| 228 

Where the Plaintiff is beyond Sea, 
his Cafe 1s not within the Sta- 
tute. | | Ibid. 


Livery. 


Within the View an Intereſt paſ- 
ſes without an aQual Entry. 165 


Lunatick. 


Where he muſt be made a Party to 


a Bill in Equity, where not. 301 
. 
Molbem. 6 
| HERE and how the Dama- 


ges ſhall be encreaſed. 114 
Pan⸗ 
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Mandamus. 


To ſwear two Church-wardens, the 
Return was, that they were not 
debite electhi, but did not ſay, nec 

ceorum aliquis, ill. Page 162 

Denied to execute a judgment in an 
Inferior Court, becauſe the Plain- 
tiff hath another Remedy. 229 

To reſtore a Serjeant at Mace. bid. 

It will not lie to reſtore an Alder- 
man who is poor. Ibid. 

Nor to-reſtore a Proctor of Doctors 
Commons to his Office. 230 

Nor to reſtore ſeveral Perſons jointly 
to their Offices, but each muſt 

have a ſeveral Mandamus. Ibid. 

Denied upon a ſuppoſed. Failure of 

Duty in the Juſtices of the Peace, 
to remove a Man from a Pariſh, 
after he had offered Security to 
indempnify the Pariſh ; but if an 
Affidavit had been made of the 
Fact, it might have been granted. 

| | Lbid. 

It will not lie to turn a Fellow out 
of a College. Ibid. 

It muſt be directed to a Corporation 
by its proper Name. Did. 

Where the Return is ill, and where 
the Cauſe of Removal is good. 

5 231 

Denied to reſtore a Man to the Of- 
fice of Clerk of the Butchers Com- 
pany in London. 232 

Denied to the New Overſeers of the 
Poor, to make a Rate to reimburſe 

the old ones. Lid. 

To admit an Executor to the Pro- 
bate of a Will; the Return was, 
that ſhe was Executrix durante mi- 
nore ætate of V. R. who was now 

of full Age, not good. 233, 162 

In what Caſes it ſhall be granted, 
and in what denied. Ibid. 


2 


Banoz; 


By what Act it may be deſtroyed, 
and how it may be revived. Page 


25 
Mariners. 


Their Wages are a Duty at Common 
Law. 8 227 


Marriage. 


What ſhall be good Evidence of a 
Promiſe of a ſingle Woman to 
marry a ſingle Man. 16, 64 

In perſonal Actions the Matter muſt 
be laid upon the Fact of Marriage, 
(viz.) that at ſuch a Time and 
Place the Parties were married; 
but in real Actions, and in Appeals, 
it muſt be laid upon the Right of 
Marriage, (viz.) in legitimo matri- 
monio copulati. 64 

Cuſtom to pay ſo much for marrying, 
is triable at Law. 86 

Marriage with the Conſent of ſuch 
Perſons, is only in terrorem. 246 


' Maſter and Servant, 


Where the Maſter is chargeable | for 


the Acts of his Servant, and where 
not 234 


Melius Inquirendum, 


To whom it may be granted, but 
not to a Coroner. 100 


Pilnolmer . 


Baronet is a Dignity, and Part of 


the Name. 235 


Knight is likewiſe a Dignity, and 


Part of the Name. 336 
Where 


mu 
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Where a Corporation is miſnamed. 
85 Page 237 

The Defendant was ſued by the 
Name of John, and pleaded, that 
he was Baptized by the Name of 
Benjamin, and traverſed that he was 
known by the Name of john; this 
Travers is repugnant, '  - 238 
Where an Alias ditzus is proper, and 
where not. 1252 -" 10a 
Where a Demurrer to a Miſnoſmer 
is not good. © 152, 236 


Where John was ſued, and he plead- 


ed, that his Name was Thomas. 


Where there was a Miſnoſmer in 


the Sirname. 239 
obs 36 Pit trial. 
What ſhall be a Mit trial. 192 


Where the Trial is in an improper 
County; as in Covenant, the Ac- 


tion was laid in Kent, and the 


Breach aſſigned was, in not re- 
pairing in Serrey, and the Trial 
was in Kent. i 363 
Trial muſt be in that County where 
the Matter in Iſſue doth ariſe, and 
not in the County where the Ac- 
tion is laid. 364 


Monep. 


Of the Value of Broad pieces of 
Gold and Guineas. 239 


'  Bottgage. 


Where the Mortgagee lends more 
Money upon Bond to the Mort- 
gagor, he ſhall not redeem, with- 
out paying, both; but if he mort- 
gage the Equity of Redemption to 
Another, it ſhall not be affected 
with that Bond. 84, 240 
Where Matter ſubſequent ſhall not 


238, 239 


make the Deed a Mortgage, if it 
was not ſo originally. Page 241 
Where a Mortgagee aſſigned the 
Mortgage, all the Intereſt then due, 
and paid by the Aſſignee, ſhall 
be Principal. Ibid. 
Where the Heir of the Mortgagee 


ſhall have the Redemption Money, 
where not. Ibid. 


Murder. 
He who gave the Stroke, and he 
who was aſſiſting, are both equal- 
ly guilty. 29 
Indictment on the Statute of Stabbing, 
omitting theſe Words, having 


not 4 Jeapon then drawn, is not 
good, . 191 


Mutual Pꝛomiſes. 


Where an Indebitatus Aſſumpſit will 
not lie on mutual Promifles. 172 


What ſhall be mutual Promiſes after 
a Verdict. 14 


What ſhall be mutual Covenants. 
| 108 


N. 
Nobility. 


Leaded in Abatement to the 
Writ. 241 

It cannot be ſurrendered or tranſ- 
ferred by Fine, becauſe it is a 


Quality inherent in the Blood. 


| 244 
Nolle Pꝛoſequs. 


Where tis no Diſcharge. FE 245 


When and where it may be entered 


as to one, and Proceedings may 
g0 on againſt another. 247 


1 
F 1 
- 
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Nonſuit. 


The Difference between a Nonſuit 
and Retraxit. Page 244 


Notice. 


Where it ſhall be intended to prevent 
a Forfeiture. 3 
Where Special Notice muſt be given, 
where not. 246 
Where a Deviſee is bound to take 
of an Eſtate limited to him npon 
Condition, Ibid. 


0 
Dath. 


HO voluntary, if broken, 


the Party is puniſhable in the 


Court of King's Bench. 248 
Office. 

Where it may be executed by a Wo- 
man, by Deputy. 2 


Where it cannot be granted in Re- 
verſion. 250 
Office of Marſhal of B. R. cannot be 
granted for a Term of Years. 251 
Where Grants of Offices are void by 
the Statute 5 Ed. 6. and where 
not. 


Ozders of Removal, 
Of a poor Man quaſhed, becauſe 


'twas made upon Complaint only, 
and did not ſay of the Church- 


wardens and Overſeers of the Poor. 


5 | 2549 255 
Quaſhed, becauſe. 'twas not faid, 
that he was poor or likely to be 
Ought to be directed to the Officers 
of both Pariſhes, from whence, 


3 
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251 


and to what Place removed. Page 

| 256 

To remove a poor Man and hi- Fe. 
mily, not good, becauſe ſome of 
his Family might not be remova- 
ble, quaſhed for that Reaſon. 260 
Order made by two Juſtices, tho” 
not of the Diviſion, good. 258 


Overſeers of the Pooz. 


Indicted for refuſing to accompt for 
the Money by them received, 187 
Mandamns not granted to the new 
Overſeers to make a Rate to re- 
imburſe the old Ones. 232 


Dutlary, 


In Lancaſter is pleadable in B. R. but 
Outlary in Cheſter is not, and why. 


111 
What is forfeited by an Outlary. 
262 

Where Outlary is a good Plea, and 
where not. 262, 263, 275 


Oper. 


The Demand of Oyer is a Kind of 
Plea, and 'tis always intended, 
that the Deed is in Court when 
Oer is demanded. 119 


P. 
Palace. 


T not privileged where the King is 
totally abſent, both by himſelf 
and Servants. $34.92 


Pardon. 


The Difference between a general 
and ſpecial Pardon. 264 
Upon a Pardon of Felony, the Par- 
ty muſt find Sureties for his Good 
de- 


r 


* 
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Behaviour by Recognizance, for 


any Time under ſeven Years. Page 


265 
Pariſhes, 


For what Purpoſe th were inſtitu- 


Parliament. 


Debt upon the Statute 2.3 H. 6. for a 
falſe Return of a Member to, Par- 
en. 205 
The Difference between a Proroga- 
tion and Adjournment. 266 
Where an Order of the Houſe is de- 
termined by a Prorogation. id. 
Where a private Act of Parliament 
is miſrecited, the Party muſt not 
- Gemur but plead Nul tiel Record, 
but where a publick Statute is miſ- 
recited, he may demur. 296, 330 
Appeals and Writs of Error ſtand 
good after a Parliament is diſſol- 
-  yed. . 397 
Of Joſtification under an Act of Par- 
liament. 17 


| Partition, 


Where the Judgment in Partition is 
not removed by a Writ of Error. 
— 5 ; l 145 
Tenants in Common were not com- 
pellable to make Partition befare 
the Statute. 


Pawns. 85 
Caſes relating to Pawns, where the 
- Pawnee hath a Property in 88 5 
W. 
Where he may be indicted for re- 


der of the Money. Lid. 


By preſeri ption, where the party 


22 * 


Penſion. 


may ſue for it. 


Perjury, 


How 'tis puniſhable, and where the 
Offender may be indicted, where 
not, 269, 270 


Page 215 


Objection to an Information for a 


Perjury not allowed. 199 
No new Trial on an Indictment for 
; Perjury. 362 


Phiſick. 


What! ſhall be a Practiſing Phiſick, 
what not. 17 
who may build it, who not. 249 
„„ 


Concluding with hoc paratur eſt veri- 
- ficare, where good, where not. 
| TI eat: 208, 209 


Wbere there are two Affirmatives, 


the Concluſion muſt be Et hoc pa- 
ratus eſt werificare. 2110 
Where the Concluſion of a Plea 
makes a Diſeontinuance. Ibid. 
Where there is an Affirmative to a 
Negative, yet if the Matter is 
new, the Party need not r ude 
to the Country. 211 
Pleading inter alia not good, becauſe 
too general. 271, 302 


Venit &. defend. Vim &. injuriam, is 
only Matter of Form. 

| Where a Plea amounts to the Gene- 
fuſing to deliver Goods on a Ten- 


71 


ral Iſſue, tis not good. 272 


What Pleas do not amount to the 


273274 
Where 


General Iſſue. 
M mm 
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Where the Avowant cannot have 4 
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N a Plea in the Negative and 
without a full Defence, is good. 
Page 282 


e adminiſiravit. . 


What ſhall not be given in Evidence 
after that Plea, 151 


Poſſefon, 


Without a Property will dane 


an Action. 
Where the Action 4s ſinned on tha 
Poſſeſſion the Plaintiff need not 


ſet forth a Title. „ 
Where it will ſupport an Action a- 
gainſt a Wrong: doer. 19 


Keturn without ſhewing a Proper- 
ty. 54 
Where a Man may juſtify upon his 
Poſſeſſion, without ſhewing a Ti- 
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In a Onare Impedit the Plaintiff muſt 
always declare upon his Poſſeſſion. 
292 

Where a Juſtification. upon the Pol. 
ſeſſtion is not good. 336, 361 
Where the Plaintiff may declare up- 
on his Poſſeſſion for a Foot · way 
to his Houſe of which he is pol- 
felled, Sr. 393 


Powers. 
Of Powers to make Leaſes. 276 


Of Powers to fell Lands. 276, 277 


Preſcription. 


What makes a Preſcription. Nes 
In Occupiers, Ge. in Farmers, &c. 

in Inhabitants, Oc. good, and 
not good. bid. 


Is always alledged in the Perſon, 2 279 
It cannot be in Eſtate for Tears. Bid. 


3 


te en. 
pending a OQuare Impedit. Page 280 
How the Plaintiff muſt declare upon 
a Preſentation. | Ibid. 
Where the Incimbent is likewiſe 
Patron, his Heir and not his Ex- 


ecutor muſt preſent after the Death 
of the Anceſtor. Ibid. 


- Palſoners P. 300. 


The Juſtices have: no Authority: to 
_ diſcharge them, unleſs they were 
-*aQually i in Priſon on ſuch a Day; 
tis not ſufficient that they. were 

within the Rules. 830 

Cannot diſcharge a poor Priſoner, if 
he owes more than; 1001. to any 

one Man. 163) 1.5 rig: 


Paivilege. 


Of a Palace not allowed where the 
King is always abſent. 92, 284 
After a full Defence and ſpecial Im- 
parlance, *tis a Queſtion, whether 
the Party may plead ing, 


Of the Courts at ii fin ſir· Lal 
and of Officers and Attornies at- 
tending them, well pleaded, and 


not. 283 
Po osohibition. 


To the Spiritual court never too 
late, where that Court hath not 
an original Juriſdiction. 87, 287 


Where they have an original Juriſ- 


diction, there a Prohibition after 
Sentence is too late. 288 
Where it ſhall be granted for ſcurri- 
lous Words, where not. Ibid, 
Of the antient Courſe of Proceedings 
on a Prohibition. 289 


Pꝛo- 


Property. 


Where it at not veſt till the a- 
' Qual Delivery of the Goods in 

Poſſeſſion. Page 62 
A Man may have a Property in a 


Dog. 140 
Where 'tis altered by the Seifare of 
Goods in Execution. 


15 
Where a Man may have ep, 
in Fiſh. 189, 291 


Where Property is in Queſtion, the 
Juſtices of Peace have no Juriſdi- 
ction. 217 


Of the ſeveral Sorts of Property in 


 Conies, Fiſh, and Deer, &c. 291 


In Replevin, the Defendant muſt 
- plead Property, Either in Bar or 
F oy Abatement; ain, 


10 2 C1 *Proviſo, - | 
Where it uns. 4 Coveliant and 
not a Condition. 108 


Of carrying a Cauſe to Trial by Pro- 
viſo. 362 


3 | 


ar Difference where the Heir takes 
- by Purchaſe and where by De- 
ſcent. 292 
Where the Word Heirs is a Name of 
| Purchaſe and not of Limitation. 


Ibid. 


Q. iy 
Quaker. * 


Here bis wie Affirmation 
ſhall not be allowed; but 
he muſt make Oath in the com- 
mon Form. 133, 248 


Where it ſhall be ad Proximmm: ante- 


Quate Impedit. 


Is a poſſeſſory Action in which the 


Plaintiff muſt always declare upon 
his Poſſeſſio. Page 293 
The Biſhop can never counterplead 
the Plaintiff's Title without ma- 
- king a Title to himſelf, either as 
Patron or by Lapfe, for other- 
- Wiſe he hath nothing but to grant 
Inſtitution. © Ibid: 
of the Plea of an Incumbent i in a 
„Ae Ard Duid. 


- 
- Recovd; . 


Here an Error may be af- 
bgnied contrary to the 15 


cord. 


e Nel til Record is hid 


the Party cannot demur to ſuch 


Plea. 20294, 330 
Where upon ſuch Plea tis proper to 


crave Oyer of the Record, unleſs 


tis in another Court. 295 
Recovery Common. 
Where i it bars an Eſtate-tail. 296 
Recuſant. 


Convi& made his Wife Executrix, | 
ſhe ſhall not FR his Will. 133 


Relation. 
Where a ſubſequent act ſhall relate 


to one Precedent. 182 


 cedens. 


199 
Judgment muſt relate to the Effoin- 


Day, that being the firſt Day of 
the Term. 212, 345 


Releaſe. 
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Releaſe, ay 


Where a Releaſe of Errors was 
leaded upon a .Writ of Error 
rough, the Judgment ſhall be 
Nil capiat per breve. + 
Releaſe, how to be pleaded. 274 
Covenant never to take Advantage 


of a Deed, amounts to a Releaſe. 


Releaſe of all Right to ſuch Lands 

will not releaſe a Judgment not 
executed. Ib;d. 
Releaſe to one Obligor is a Releaſe to 


both. 25 Ibid. 


Remainder. 


Where it is contingent, where exe- 
cutory, and not executed. 128 
A contingent Remainder cannot de- 
pend upon an Eſtate for Years or 
in Fee, but it may upon an Eſtate 
for Life or in Tail.  _ 299 
Where there is no Eſtate to ſupport 
it. Ibid. 
By what Acts the Contingency may 
be deſtroyed, | 300 
Where a contingent Remainder 1s li- 
mited, no Eſtate afterwards limi- 


ted can veſt. e 
Bent. 


Where Part of it became due pend- 


ing an Action of Debt againſt an 
Adminiſtrator, the Plaintiff could 
not get Judgment. 


. 4 
| Where an Action of Debt for Rent 


may be brought by an Aſlignee. 


| | 118 
Debt for Rent is of as high a Nature 
as Debt on a Bond. 6 161 


Where Nil habuit in Tenementis is a 
good Plea to an Action of Debt 
for Rent. 211, 302 

12 


Page 214 


What ſhall be a Rent and what a 
Sum in Groſs. Page 302 
Where every Quarter's Rent is a ſe- 
veral Debt, for which diſtin& A- 
ions may be brought. 303 


Repairs. 


Where the Acceptor of an Aſſign- 
ment muſt repair. 23 
Where the Leſſee muſt repair. 10%. 

W223 108 


* 


BVepleader. 


Where the Defendant is out of 
Court by Default, there can be 
no gepleader. 12 
Where iſſue is taken upon an imma- 
terial Traverſe, there muſt be a 
Repleader. 3053 
'Tis not allowed aſter a Demurrer or 
Writ of Error, tho formerly it 
was otherwiſe. 305, 306 


BVeple bin. 


In Replevin the Defendant may 
plead Property in Bar or in Abate- 


ment. 307 

Where the Declaration is not good. 

and for what Cauſe, 2308 
Requeſt, c 


Where it muſt be Specially alledg- 
ed, and where ſepins requiſit is not 
ſufficient. 1 308 


Where the Requeſt is to do a colla- 


teral Thing, and not to pay Mo- 
ney, there it muſt be averred. 309 
Where there is a precedent Duty, be- 


fore a Demand made, there licet 


epius requiſt' is good. bid. 


Reſcous, 


— — 


. h . a i a 
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Keſcous. - 


Where the Diſtreſs was - unlawful, 

the Owner may reſcue before the 
+ Impounding, but not after. 310 
Return of a 'Reſcous done to a Bailiff, 


' Reſignation. 


Bond to aſſigu a Benefit upon Re- 
queſt, good, and no Simony. 325 


- Reſtitution, | 


Made above three Years after the 
Inquiſition taken of the Force, 'tis 
all, vey" a Statute intends a 
Speedy Re 194, 313 

C1 mported Tins to Act of 

Navigation were ſeiſed, and after- 
wards the Property was claimed 
by another, in ſuch Caſe a Writ 

of Reſtitution is ex gratia, and 


not ex debito Juſtitiæ. 313 
Of a Mandamus ill. 88 


Where the Return of an Habeas 
Corpus is ill, for that it ſet forth a 
Cuſtom for the Mayor, Gr. to 
commit to the Sheriff, and doth not 
ſay, that he was Sheriff. 92 
Sheriff, or other Officer, juſtifyin 
under a returnable Writ, mu! 
ſhew, that the Writ was return- 
. 220 


\ 


Retrarit. 0 


The Difference | between a Retraxit 
and a Nonſuit. 224 


Reberſton. 


Where a Grantee of a Reverſion 
may have an Action of Covenant 
- againſt the Leſſee, after the Aſ- 
ſigument of the Term, and the 
Acceptance of the Rent by.the 
Aſſignee. 49, 


Revocation; 


Deviſe of Lands to V. R. in Fee, af- 
wards the Teſtator mortgaged the 
ſame Lands to R. R. in Fee; this 

is not a total Revocation. of the 
Will, but only qzoad the Lands 
in Mortgage, and the Deviſee 
ſhall have the Equity of Redemp- 

tion. 315 

Where a ſubſequent Will ſhall not 
revoke a former. 316 

Where the Revocation muſt be in 
Writing, operating as a Will, or 
declaring an Intent to revoke. 

| | "eu 306 

Where a Fine and Deed make a Re- 


vocation, where one alone would 
not. | 316 


Where a Power of Revocation is 
once executed, tis final. Ibid. 


Riot, 
An Indi&ment againſt /. R. cum anul- 
tir aliis, is good. 315 
Where the Sheriff muſt be a Party 


to the Inquiſition and ſetting the 
Fine. 1 


Schoolmaſter. 


usr be licenced by the. Bi- 
| ſhop, and may be puniſhed 


in the Spiritual Court for keepin 


School without a Licence. 31 
N nn | Scire 


rr , 
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Scire facias. 


Judgement in Ejectment, and a 
Year and a Day paſſes, the Plain- 
tiff muſt take out a Hire farias a- 
gainſt the Defendants and Terte- 
nants, before he can have an Ha- 
bere facias poſſeſſuonem, Page 319 
Judgment in Ejectment againſt two, 
then one of them dies, the Plain- 
tiff may take out Execution againſt 
the Survivor. Did. 
Where the Return of a Sire faciat is 
not good. 800 
Upon a Judgment in an Interior 
Court, it muſt appear in the Sezre 
facias how the Judgment came 1n- 


to B. R. either by Certzorars, or 
Writ of Error. Ibid. 


Where the Scire facias againſt the 
Fertenants is general, tis not 
ſafe for them to plead in Abate- 

ment, that there are other Ter- 
tenants, not named, 321 

At Common Law a Seire faciat would 
not lie upon a Judgment in a per- 
ſonal Action. 1bid. 


- Seats in a Church. 


A Man cannot preſcribe for a Seat in 
2 Church (viz.) in navi Eeccleſiæ 
generally, without repairing = 

5 5 


The Chief Seat in the Chancel be- 55 
The Subject cannot be exempted 


longs to the Impropriator, but by 
Preſcription it may belong to an- 
other. 251317. BG 


Serjeant at Law. 


Being likewiſe by Patent the King's 
Serjeant, was made Lord Com- 


miſſioner of the Great Seal, his 


Patent of King's Serjeant is deter- 
mined. 


3 


The TABLE. 


252 


Seſlons, 


Where they have no Jutiſdiction 
but by Appeal. ir Page 257 
They muſt either reverſe or affirm 
an Order, they catinot make a 
new Order on a third Pariſh. 254 
They cannot ſuperſede an old Order. 
18131192 256 


Settlement of the Pooz. 


Taxing a poor Man will not make a 

Settlement unleſs he pay it. 253 
The Settlement of the Husband 
makes a Settlement of his Wife and 
Children. | 256 


But if the Parents are both dead 


the Place where born. 257 
Where the Service was for more than 
a Year, tho not upon one Con- 

tract, yet it makes a Settlement. 

111 2 
Where the Settlement of the Düne 
ſhall be the Settlement of the 

Children, where not. 259 


Sheriff. 


No Action lies againſt him fot ta- 
king inſufficient Ball. 57 
Bond given to the Plaintiff bimſ2if 
for Appearance, and not to the 
Sheriff, is good. 50. Tin 


the Children muſt be ſettled in 


. from the Office of Sheriff, but by 
Act of Parliament, or the King's 
Grant. 134 
Where and what Proceſs in one 
Sheriff's Time may be executed 
by another ſucceeding Sheriff. 147 


Action againſt him for a Falſe Re- 


turn of a Fieri facias, 149 
Where Payment of Money to him 
by one taken in Execution, is 
good, where not. 158 
He 
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He muſt be a r to the Inquiſi- 
fition for a Riot, and likewiſe in 
ſetting the Fine. Page 317 

Where he levies Goods by a Fieri 
facias he may fell them tho' he is 
ont of his Office. 322 

If he does not pay the Money fo le- 
vied, an Action of Debt lies a- 


gaitiſt him, and againſt his Exe- 


cutor after his Death, becauſe it 
was 4 Duty owing by him, and 
not only a perſonal Wrong. 


323 

Where he levies more than will fa- 
tisfy the Debt, he may detain it 
till the Debtor demands it, and 
where not. 159 
Tho he may be à Treſpaſſer, yet 
the Execution ſtands good. 160 
Before the Statute of Ed. 2. he ne- 
ver put his Name to the Return of 


any Writ. 314 
If he return a Cep3 , and hath 
not the Body, he ſhalt be ww”? 

4 


Slander. 


ere Words ſpoken, and chan 
Whe Plaintiff with capital La 
are actionable. 325 
Where ſuch Words are not action- 


able. 326 


Where Words ſpoken of Tradeſmen 
_ are actionable, .- Ibid. 
Where Words ſpoken of Tradeſmen 
are not actionable. 327 
Where Words ſpoken of 2 5 
Profeſſions are actionable. 
Where ſuch Words are not aft: 


Fe, Lid. 
' Spiritual Court. 
In what Manner they may try a 
Thing of a Temporal! Natare, 288 


Statute. 


Where the Concluſion of Pleadings 
contra formam Statuti will hurt, 
where not. Page 329, 33 · 
Where a general Statute is miſreci- 
ted, the Defendant muſt demur, 
and not plead Nut tiel Record; 
but where a private Statute is miſ- 
recited, he muſt not demur. 296, 


Where the Miſtake is in the Tied of 
the Statute, tis ill. 331 
Where a particular Method is di- 
rected by a Statute to recover a 
Forfeiture either by Action of 
Debt or Information, an Indict- 
ment will not lie. 350 


Steward. 


Of a Manor cannot make a Deput ty 
without ſpecial Words in his Pa- 


tents ſo to do. 124 

Stewardſhip of a Manor may be 

- pranted'i in Reverſion. 1235 
Suit of Court. 


Suit real due to Gn of publick 
. Inſtitation being not performed, 
the Defaulter ſhall be amerced; 


but for Suit Service, which übe 


by Reſervation, the Lord may di- 
iran. 332 


Sunday. 


Where a Priſoner eſcaping may be 
retaken by an Eſcape Warrant on 

a Sunday, _ 148 
Writ of Enquiry executed Tres Thi 
which was on a Sunday, and it 
was returned as executed on Mon- 


day. | Sh Wig 
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Superſedeas. 


Where a Writ of Error in Parlia- 
ment is no Super ſedeas. 333 
Where a Writ of Error in the Ex- 
chequer · Chamber is no N 


Surrender. 


Of a Copyhold good, tho' not agree- 
ing with the Covenant to ſurren- 
der. | 100 


Symony. 


Not pardoned by the Word Offen- 
ces in a General Pardon, becauſe 
'tis malum in ſe. 265 

How tis defined. | Tbid. 

Pending a SQuare Impedit, one ſold 

the perpetual Advowſon to B. 
that he might preſent V. R. tis 
Simony. 3 323 

Where the Patron was an Infant, 
and the Simoniacal Contract was 
made with his Mother, he need 
not be named in a Quare Impedit. 

| 324 

Where the Statute againſt Simony 
need not be recited in a Onare Im- 
pedit. 1 Did. 

Where the Incumbent had no Notice 

of the corrupt Agreement made 
between W. R. and the Grantee of 
the next Avoidance, yet 'tis Si- 


mony. 325 
T. 
| Call. 
* HERE an Eſtate- tail is ex- 
ecuted. ir: 292 


Deviſe to the Iſſue of his Body, 


whether it makes an Eſtate-tail. 


ef; 5 Ws 296 


Where a [Leaſe made by Tenant in 
Tail ſhall bind his Iſſue. Page 
Where a Remainder - was deviſed to 
his Right Heirs Males, it ſhall be 
intended Right Heirs Males of his 
Feoffment to the Uſe of V. R. for 
Life, Remainder to the Son of the 
Feoffor and his - Heirs, and for 
want of Iſſue of him, to the Right 
Heirs of the Feoffor, the Son hath 
an Eſtate-Tail. 337 
Where an Eſtate-tail is executed, 
and where 'tis in Contingency. 
337, 338 


Tales. 


Never awarded on an Indictment, 
without a Warrant from the At- 
torney General. 339 
Where a Jury is ſummoned to try a 
particular Iſſue, there may be a 
Tales; but in Commiſſions of 
Goal- Delivery, the Courſe is to 
ſend a written Precept to the She- 
riff to return a Jury generally. 


338, 339 
Taxes, 


What Houſes are taxable to the Poor, 
and what not, and of Taxes, Sub- 
ſidies and Aſſeſſments. 340 


Tenants in Common, 


What makes a Tenancy in Common. 
Tenants in Common may join or ſe- 
ver in Debt; 'but they muſt ſever 
in Avowry, becauſe it goes to the 
Right. 207 
They were not compellable at Com- 
mon Law to make Partition before 
the Statute, 208 


Tender. 


The TAB L E 
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Where the Time and Place are cer- 
tain, it muſt be ſet forth when ke 
came and made the Tender, and 
how long he ſtayed. 

In Debt on Bond to pay a certain 
Sum on a certain Day, there a 
Tender on the Day, and : ſemper 
paratus is a good Plea, but not in 

wm ſr. 343 

4150 1 Plea where the Time 

and Place of Payment are certain, 


wuhout alledging obtulit fe. 342 


Imports an Iuemity, and chere moſt 
be no Variance between the In- 
formation and the Libel. 225, 226 

Where Debt is brought on Judg- 
ment in an inferior Court, and 
Nul tiel Record pleaded, that Court 
ſhall niir pee tenorem Records. 

2596 


Tithe. 
An impoſiible Time is no Time. 8 
Where the Iime is material ” 
Pleading and not tranſitory. -. 
Where the Day is not — * 
Pleading. | 123 
Where tis made: Tart of the Iſſue, 


== 1. 208, 209 
Wirte a Thing is to be done at 


ſuch a Time, and the Plaintiff - 
ets forth, that it was Gone: on 


ſuch a Day, tis good. 346 
Where Time ſhall be — | ac- 


cording to the Kalendar, and not 
by * _ eie to the 


Month. ock. 347 
Where the Day on whinh a Grant 
Was made is not traverſable. 355, 


Where the * muſt be ae! 


13 


Page 342 
The Party 


Of the ſeveral Sorts of Tithes. 
Trees above twenty Years Growth 


x both before _ after the Treſpaks 


Page 357 
Where the Teavcrſy We not Anſ wer 
| ns Time. 0 vr 


Cubes. 


may be ſued in the Dio- 
ceſe whete he ſubſtracted the 


Tithes, tho' he live in another 
Dioceſe. 


90 
347 
are not titheable. 347 
The ſeveral Ways how Tithes are 


diſcharged. N 348 

Bm: of Flax are ſmall Tithes and 

een to the Vicar. 349 
Title, 


Either by Grant or Preſeription need 
not be ſet forth where the Action 
is grounded on the Poſſeſſion. 12 

Mbere a Title is ſet forth but incon- 
ſiſtent, it males the in ill. 


Where it muſt w er forth. 2742 561 
Where i it need not be ſet forth. 36, 
278, 306 

In Debt for Rent, the Defendanc 
pleaded, that the Plaintiff Nil Ha- 
buit in Tenemmis, he need not ſet 
forth his Title. 211, 302 
"mo a Mau may juſtify upon his 
Poſſeſſion without eee a- 
ny Title. 220 


Connage and diindane. 


When granted, aod for how v Jong 
| 330 
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Trade. 


Tadiamerit for pr ing a Trade, Ge. 
: quaſhed, becauſe it dic Ls con- 
clude contra pucem. 190 

. N "Whore 
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Where an Inditment' for uſing a 
Trade, not being an Apprentice to 
it, is not good, Page 351 
The Informer may proſecute for his 
Moiety of the Forfeiture within 
the Year, but the King may pro- 
ſecute after the Year. Ibid. 


Traverſe. 


Is immaterial when it makes the I. 
ſue too ſtreight. 28 
It muſt be allowed by the Juſtice of 


Peace, if the Party tender it upon 


an Inquiſition of a Forcible Entry 


on his View. 170 
Where 'tis repugnant, and where 
only Matter of Form. 238 
Where a Plea is not good without a 
Traverſe. 352 
Where the Words Virtute cujus are 
not traverſable. Ibid. 


Where a Matter is confeſſed and a- 
voided, it need not be traverſed. 


WL | 
In Avowries and Treſpaſs, if a Free- 


hold is pleaded it muſt be traver- 


_ fed. 354 
Traverſe, if purſuant to the Plea, is 
800d. | 355 
What is not traverſable. Ibid. 
Treaſon. 


An Attainder in High Treaſon was 
reverſed, becauſe judgment was 
given without asking the Offen- 


der what he had to ſay, why it 


ſhould not. 358 
Since the Statute 25 Ed. 3. there can 
be no conſtructive Treaſon. ' 358 
Treaſon done beyond Sea may be 


tried in Middleſex. Ibid. 


Cretpals. 
Wbere the Declaration is good in 


this Action for killing Conies and 


+ | 


The Judge of an inferior Court can- 


taking Fiſh without ſaying ſuos- 
Page 290, 291 

Treſpaſs Vi &. Armis cannot be tried 
in an inferior Court. 359 


Where Treſpaſs with a Continnando 


is not good. | Ibid. 
'Trfal. 


Where a new T rial ſhall not be 
granted. 361 


In Treſpaſs againſt Three, the Plain- 


tiff had a Verdict. but it was a- 
gainſt Evidence as to one of them, 
yet no new Trial could be had. 

362 


not grant a new Trial after a Scire 
facias againſt the Bail, 363 


Trover. 


The Declaration was general, as of 
Mic baelmat Term, and the Con- 
verſion was laid on a Day certain 
in that Term, and yet good. 9 

Where this Action will lie for a 


Dog. ; 139 
The Converſion is the Giſt of the A- 
tion. mT 5 2366 


What Plea is good in Trover, and 
what not. Lid. 
See Inducement. 


Truft, - 


Where the Father and Son join in a 
Purchaſe, it ſhall be intended for 
the Advancement of the Son, and 
that he is not a Truſte. 367 
Where a Truſt is to raiſe Money out 
of the yearly Profits, in ſuch Caſe 
the Lands cannot be ſold to raiſe 
the Money, unleſs it was to be 
paid on a certain Day before it 
could be received out of the Pro- 
fits. Lid. 
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V. 
CQagrant, 


Man is not indiQable for bein 
a Vagrant. Page 20 


Uariance, 


Where 'tis amendable by the Statute 
16 & 17 Car. 2. | 368 
Where *tis between the Writ and 
the Declaration, tis ill. 368, 370 
Where 'tis between the Writ of Er- 
ror and the Record certified. 369 
Where on a Writ of Error on a 
Judgment in a Scire facias on a Re- 

. cogniſance againſt the Bail, it was 
in adjudicatione Executionis judicit, 
inſtead of Recogmitionis, tis ill. 
369 

Where ina Hire facias the Copulative 
Et was put inſtead of Aut, ad- 
judged al. : Ibid. 


Qenire facias & Uiſne. 


Where a Place which is no Vill ſhall 
after a Demurrer or Verdict be in- 
tended a Vill. 381 
Where the want of a Venue is cu- 
on} 5/1150 Ibid. 


1/7 Uerdlf 
Where it aids a bad Declaration. 
\ | | '236 
It will not help where the Matter is 


not actionable, or where the Par- 


ty hath taken a wrong Remedy, 


. 
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with ſeveral Treſpaſſes, and found 
guilty as to one, and the ſury 
find nothing as to the other, the 
Verdict is ill. page 372 
Where the Jury may give a general 
Verdict, and where they find the 
Matter ſpecially. 373 
Of Verdicts, where more is found 
than what was in Iſſue, and where 
leſs is found. 374, 375 


Uicar. 


The Difference between a Rector and 
a Vicar. 377 
Vicarages are endowed out of the 
ReQory. | 378 
Where a Vicar may ſue to have his 
Vicarage augmented. Ibid. 


Uiſitation. 


When 'tis made by the Archbiſhop, 
all Acts of the Biſhop are ſuſpen- 
ded by an Inhibition. 201 

The Founders and their Heirs are 
Viſitors of Lay- Foundations. 380 


Univerſity, 

In what Caſes they have a Juriſ- 
dition and Privilege, and in what 
Anton. * 


Who may make an Union of Chut- 
ches, and the Form thereof. 382 


Tho by an Union both Pariſhes 


are made one, yet as to Taxes and 
> Repairs, they are ſtill ſeveral. 


A 8 100 | 2 30 Ibid. 
Diſcontinuances are helped by the en | 
Statute of Jeofails after a Verdict. Ales. 

43 Th 7.490 00k6:20. 4 nl 130 | b LE) 20 eee ee * 
Where it was ſet aſide for the Miſ- Where Eſtates are conveyed by way 
behaviour of a Jury- man. 372 of Uſe, | 24292, 384 
Where the Defendant was charged Of Conſiderations to raife an E 305 
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| Uurpaton, | 


Where an | Ufarpation is” on the 
King's Title, the Incumbent muſt 
get Letters Patents ad cortoboran- 
dum. Page 3 


_ 


One i in Execution on a judgment for 
Uſury, is not bailable. 58 
Indictment will lie at Seſſions for U- 
ſury. 188 
The Receipt of ſome of the Money 
in Purſuance of the Uſurious Con- 
tract, makes the Party puniſhable. 
390 

Where corrupte recepil 1s no good 
Plea. Ibid. 
What ſhall be an Uſurious * 
If, 


W. 
5 Wages, | 


Uſtices have Power to make an 


Order for Wages, but not for 
Work done. 5 261 


Warrant. 


Of Commitment, where it 2 be 


returned in 1 verba, where yu 


Where a * — Warrant is Megally F 


execu an n. Offcer. 
tis naughht. 149 
Where the Legality of a Warrant 
ſhall not be put in Iſſue. 334 


| Waſte, 


If the Defendant pleads, he repaired, ' 


Oc. before the Action brought, 
en „ | 


d 
. —— — — TS —— — x — — —- — — — — — 


Juſtification for a Way not well 
pleaded. 275 
.The Jury found, that reparere non 
debet, but did not find, who ought 
to repair, yet adjudged good. 392 
Indictment for Stopping a Foot - way 
to a Church ad cummune nocumens 
tum, good. 392 
Where a Pariſh is indicted for not 
repairing a Way, they cannot 
plead Not guilty, but muſt Thew 
who is to repair either by Tenure 
or Preſcription. bid. 
Where the Defendant may be char- 
ged ratione te mur. Ibid, 
Upon an Indi&ment for not repair- 
"og, the Defendants may be admit- 
ted to a Fine before Verdict, upon 
2 Certificate, that tis repaired. 393 


What ſhall be e a Eng: 


what not. . » Jia. 


1 
cui. 


Tho * 1 may ue] 127 
Why to be 2 favourably 
more than any other 1 


7, 128, 394 
What ſhall be a rofficient Zubſeribiag 


of the Witneſſes in the Preſence 
of the Teſtator. 395 
Two Witneſſes to a Will, and one 
new Witneſs to a Codicil, doth - 
not make. three Witfieſſts to the 
n. e 


dne, 


one 3 of 8 on ths 
Statute, tho e _— 

bie Witneſs. 

One who may Ft 2 Lackr by _ 
: Deed, or Gainer by the Verdi, . 


cannot be a r WUSED on an lndic. 


ment | 


Ln TS. — A 


The. TABLE” 


ment nn another for Forgery. 
| ; Page 172 


Writ of Etrox, 


WF 5 


Where it lies in Parliament, where 


Iu 147 


| Where a Writ of Error in TN, 


is no Syperſedeas.  - 
Nor in the Exchequer- Chamber. 1d 


jn Debt on a judgment after a Writ 


of Error brought, the Plaintiff in 


Error muſt not demur, but plead 


a Writ of Error depending, and 
pray judgment if he ſhall be com- 


pelled to anſwer. 297 


Where the Error is well aſbgned, 
there the Plea in nullo eſt Err 


atum 
is a Confeſſion of the Fact. bid. 
Where a Writ of Error 1 is no Super- 
ſedeas. 398 


Where a Releaſe of Errors i is Jead- 


ed, and upon Iflue joined the 


Plaintiff hath a Verdict, the Court 
cannot reverſe that Judgment. Ilid 
Where a Judgment is affirmed on a 
Writ of Error, the Plaintiff in the 
Original Action ſhall. have Da- 


mages and Coſts, per Statute 3 H. 


. cap. 10. for the Delay of Execu- 


Lon. N we 


if the Plaintiff in A Writ of Error 


lie {tifl,, the Defendant ſhall have 
a Scare facias againſt him to ſhew 
why he ſhould not have Execu- 
tion on the judgment. 14 


| Writ of Error by the Bail, and the 


_ Error aſſigned was, that there was 
no Capias againſt the Principal, 
this is Error in Fac. 145 


Where a Writ of Error dependin cing 


is no good Plea.. 
Where the Plaintiff may enter, bs 
there i is a Writ of Error depend- 


ing. id. 


Error in Fact muſt be redreſſed in 
B. R. and not in Parliament. 146 
Where, vpon a Writ of Error 
brought, if the Record is not cer- 
tified, the Plaintiff may have a 
Writ de executione judicii. 146 


Where all the Defendants in the A- 


ction muſt oe in a Writ of Er- 


ror. Did. 
TUrit of Inquiry, 


Where a Judgment ſhall not bis Tek 
alide after a Writ of Inquiry. 400 


Where an imperfect Finding by the 
Jury ſhall not be Dey by a 
Writ of Inquiry. 


hbid. 
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BOOKS Printed for R. GosL1NG! at 
the Middle-Temple Gate in Fleet. ſtreet. 
1.7 HE Statutes. at Large, th and 5th 


Volumes, beginning with the th Year 
of the Reign of Queen Anne, and continued to 


the End of the 8th and laſt Seſhons of the 5th | 
1 


Parliament of Great Britain, March 7, 1922. in 

the 8th Year of the Reign of his Majeſty King 

George, Carefully. examin'd by the Rolls o 
arllament. With an. Alphabetical Table, 


in Force and Uſe, from Magna Cham, H. 3. 
to the Beginning of the 6th Year of King George. 
In 5 Volumes 8. abae 

III. The firſt Part of the Inſtitutes of the 
Laws of England: Or, a Commentary upon Lit- 
tleton, not the Name of the Author only, but 
of the Law it ſelf. - By Sir Edward Coke, Lord 
Chief Juſtice gf England. Alſo three learned 
FTradts of the ſame Author: The firſt, his Read- 
ing upon the,27th of Edward the Firſt, entitu- 


led, The Stafute of lævying Fines :. The ſecond, Of 
Ball au Mainprizes And the third; His Cem 


leat Copyhclder. The eleventh Edition; (care- 
fully corrected from the many Errors of the 
former Impreſſions). To which is added, The 
Treatiſe" of the Old; Tenures of the Laws of 
England: With two new Tables; and many Re- 
ferences to the Modern Law Caſes, never print- 


ed before, and diſtinguiſhed from the old Re- 


ferences by this Mark (+) | Ae G48 
IV. The Reports of that reverend and learn- 
ed Judge, The Right Honourable Sir Henry 
Hobart Knt. and Baronet, Lord Chief Juftice of 
his Majeſty's Court of Common Pleas, and Chan- 
cellor to both their Highneſſes, Henry and Charles, 
Princes of Wales. The fifth Edition, review'd 
and corrected from the Errors of all former 
Impreſſions; with an Addition of many Thou- 


- ſands" of new References, by Edward Chilton, 


late of the Middle-Temple Eiq; With an exact 
Alphabetical Table, by an honourable and 
learned Hand. In.Folio.  * . Ries” 
V. Sir Orlando Bridgman's Conveyances: Be- 
ing ſele& Precedents of Deeds and Inſtruments 
concerning the moſt conſiderable Eſtates in Eng- 
land. In two Parts. Drawn and approved by 
that honourable Perſon, in the Time of his Pra- 
dice. The fifth Edition, carefully correGed: 
Whereunto is added, A new Table, and- every 


particular Covenant noted in the Margin to 
coful P. 


which it refers. Alſo ſome other u rece- 
dents of Conveyances never before publiſhed. _ 

VI. Les Termes de la Ley: Or certain difficult 
and obſcure Words and 'Terms of the Common 
and Statute Laws of this Realm, now in Uſe, 
expounded and explained. Corrected and en- 
larged with the Addition of many other Words ; 
particularly of thoſe that have been lately in- 
rroduced into the Statute-Law of Great Britain, 
never printed in any other Impreſſion. 


VII. The New Natura Brevium, of the moſt * 
reverend Judge Herbert: Whereunto are added, | 
The Authorities in Law, and ſome other Caſes 
and Notes, collected by the Tranſlator, out of 


the Year-Books and Abridgments: With a new 
and exact Table of the moſt material Things 
contained therein. 'The fixth Edition, careful- 
ly corre&ed from the Errors of the former Im- 
preſſions. 


N. An exact Abridgment of all the Statutes 
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Law. Books. Printed for, and ſold by . 


Tho. Warp, in the uner- Temple-Lanc. 


IL "J*HE. Arguments and Reports af Sir 
* Henry Pollexfen Kt. Late Lord Chief ſu-— 


ſtice of the Common Pleas, in ſome ſpecial Ga- 
ſes by him argued,” during the Time of his 
Practice at the Bar, together with divers De- 
crees in the High Court of Chancery, upon Li- 
mitations of Truſt for 'Texms of Years; pu 
liſhed with; the Allowance and Approbation 
the Judges, ,In Folio. | WW, 
Ma New: Book of Declarations, Pleadin 
Verdifs, Judgments and: Judical Writs, wi 
the Entries thereupon”; many bf the, ſame be- 
ing upon new Caſes and Statures in the late 


Reign, with various other uſeful and neceffary .. 
Entries, compiled by Mr. Henry Clift, and pub- 
bu at : w. A 


liſhed by Sir Charles Ingleby Kt. Serjeant 
In Folio. N | 


III. Mr. Fob Lith's Praftical' Reciftdy, or 
General Abridgment of the Law, wn. is now | 


ractiſed in the ſeyeral Courts of Chancery, 
ing's Bench, Common Pleas, and Exchequer, 


digeſted by Way of Common Place, under Al- 


phabetical Heads, with great Variety of Caſes 
extracted from the Re . to wee 745 ick Al 
Modern Rules of Court; brought down to this 
Time, In 2 Vol. in Fͤ—. t. 
IV. Mr. N. Lily's Practical Conve 
containing Rules and Inſtructions for eg 
all Sorts of Conveyances of Eſtates and Inte- 
reſts, alſo particular Rules for the Expoſition 
of Deeds, Wills, Sc. and of Words ſec 
in Conveyances, , together with the Refolus 
tions of the ſeveral Courts at Weſtminſter, in 
Caſes wherein Difficulties have ariſen, touch- 
ing the Words and Clauſes in Deeds, Deyi 
Ec. In Folio, „ 
V. Mr. Serjeant Tremain's Placita Carena, or 
Pleas of the Croung in Matters Criminal, and 
Civil, containing a large Collection of Mo- 
dern Precedents, (ux. ) Appeals, Convictions, 
Indictments, Informations, 'Traverſes, Plead- 
ipgs, Oc. Writs of Mandamus, Ono Warranto, 
Reſtitution, Habeas 
, with great Variety of Precedents under 
many other Heads, relating to the Crown-Law : 
The whole digeſted and reviſed by Mr. Fobn 
Woe of Furnivals-Inn. In Fo. 
VI. Modern Reports, or ſele& Caſes adjud 
in the Courts of 8 King's Bench! Da 
mon Pleas and Exchequer, from the Reſtora- 
tion of Ring Charles Il. to the third Year of 
her late Majefty Queen Anne incluſive, 'in fix 
Volumes in Folio, with compleat Tables to the 
Whole. 3 
VII. Mr. Serjeant Lutwych's Reports and En- 
tries, as alſo the Reſolutions of Court upon di- 


vers Exceptions taken to Pleadings, and upon 


= _ I y 
2 ' 


other Matters in Law, from the 34th Year 


of King Charles II. to the ſecond Year of her 
late Majeſty Queen Anne. In 2 Vol. in Folie. 

VIII. The Clerk's Remembrancer, contain- 
ing all Sorts of ſmall, and uſeful Precedents, 
with proper Directions in Conveyancing, and 
the Compleat Methods of Pradctièe ir 


the 
Court of King's Bench, Common Pleas, 
and in the High Court of Chancery, In 
Octavo. | q | 
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